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Introduction

This is the twelfth Annual Report to be published since the post of Certification
Officer was established in 1992. It deals with my activities during the period 1 April
2003 to 31 March 2004, when I was the Certification Officer.

The statutory functions of the Certification Officer are contained in the Industrial
Relations (Northern Ireland) Order 1992 and in the Trade Union and Labour
Relations (Northern Ireland) Order 1995. Both Orders were amended by the
Employment Relations (Northern Ireland) Order 1999.

The Certification Officer’s functions, which are explained
more fully in the following chapters, include:

Under the 1992 Order -

under Part II, Articles 5 and 6 - maintaining lists
of trade unions and employers’ associations, and
determining the independence of trade unions;

under Part I, Articles 11, 12 and 13 - ensuring that
trade unions and employers’ associations keep proper
accounting records, have their accounts properly and
independently audited and submit annual returns;
investigating the financial affairs of trade unions and
employers’ associations; ensuring that statutory
requirements concerning the appointment and duties of
auditors and the actuarial examination of members’
superannuation schemes are observed; and dealing with
complaints that a trade union has failed in its duty to
secure that positions in the union are not held by certain
offenders.

under Part II, Article 37 - dealing with complaints by
members that a trade union has failed to permit access
to its accounting records;

Under the 1995 Order -

under Part II, Article 3 - dealing with complaints by
members that a trade union has failed to maintain an
accurate register of members;

under Part III, Article 22 - dealing with complaints by
members that a trade union has failed to comply with
one or more of the provisions of the 1995 Order
requiring it to hold secret postal ballots for electing
members of its executive committee, president and
general secretary;

under Part V, Articles 45, 54 and 71 - ensuring
observance by Northern Ireland based trade unions of
the statutory procedures governing the setting up,
operation and review of political funds, approving the
“contracting-in” rule and amendments for Northern

Ireland members of trade unions based elsewhere
(including Great Britain & The Republic of Ireland), and
dealing with complaints about breaches of political fund
rules or about the conduct of political fund ballots, or
the application of general funds for political objects;

under Part VI, Article 73 to 90 - ensuring that the
statutory procedures for amalgamations, transfers of
engagements and changes of name of trade unions and
employers’ associations are complied with, and dealing
with complaints by members about the conduct of
merger ballots; and

under Part VIA, Article 904 - dealing with complaints
by members that there has been a breach or threatened
breach of the rules of a trade union relating to: the
appointment or election of a person to any office or
removal of an office holder; disciplinary proceedings
including expulsion; balloting of members (other than in
respect of industrial action) and the constitution or
proceedings of an executive committee or decision
making meeting.

The volume of work on complaints by trade union members
continued to grow during this period and was particularly
evident in relation to the Certification Officer’s jurisdiction
to hear complaints relating to breaches of union rule. This
came into effect in December 1999 and requires him to
provide for a hearing to determine any valid complaint that
is made to him. Following comments, made both by the
Better Regulation Task Force and some trade unions on the
Certification Officer’s lack of powers relating to the
disposal of weak or vexatious cases, the Department for
Employment and Learning included this issue in a
consultative document (published in 2003) arising out of its
review of the 1999 Order. New provisions were inserted in
the 1992 Order by Part V of the Employment Relations
(Northern Ireland) Order 2004, which were commenced on
24 July 2005 and which from that date, will enable the
Certification Officer at any stage of proceedings on an
application or complaint made to him, to order the
application or complaint, or any response, to be struck out



on the grounds that it is scandalous, vexatious, has no
reasonable prospect of success or is otherwise
misconceived.

The extension of the Certification Officer’s powers by the
1999 Order brought with it a significant increase in the
number of enquiries to the Office by members with a
grievance against their union. The 1999 Order requires the
Certification Officer to be satisfied that complainants have
taken all reasonable steps to resolve their grievance by the
use of any internal complaints procedure of the union (if
these exist) before he becomes involved. Each complaint
has to be determined by the Certification Officer, within six
months if possible, and he must offer the parties an
opportunity to be heard in a formal hearing.

In the period under review in response to 15 complaints
from trade union members, a total of six declarations and
one enforcement order were issued by the Certification
Officer (for further details refer to paragraphs 9.9 to 9.11).
The prosecution of one trade union for failure to submit an
annual return remains under active consideration. This is in
relation to the Seaman’s Union of Ireland — headquartered
in the Republic of Ireland — which has not made returns to
the Office for several years. The office received 413
enquiries in this period (see paragraph 9.12 for details) and
dates for six days of formal hearings were arranged for
June, July & August 2004. Several applications containing
multiple complaints were currently being processed by the
Office, at 31 March 2004.

My investigations into the financial affairs of the
Hospitality Association of Northern Ireland (HANT) were
concluded and I published my final report on 4th September
2003: for further details see paragraph 3.25. :

During the period covered by this report the Office was
contacted on two separate occasions by the Parliamentary
Commissioner for Administration (the Parliamentary
Ombudsman) following receipt by him of complaints from
an individual named in the HANI report. The Ombudsman
concluded that he does not have the authority to investigate
those decisions and actions of the Certification Officer
which are of a judicial nature and in respect of which there
is an appeal through the judicial system. In respect of other
issues raised by the complainant, the Ombudsman
concluded that there was no evidence of maladministration
and therefore no basis for the Ombudsman’s intervention.

Following investigations into the financial affairs of the
Northern Ireland Musicians’ Association the Office passed
information to the PSNI Fraud Squad relating to an
unqualified person who “held himself out” as a chartered
accountant and registered auditor and who audited NIMA’s
annual returns from 1992 to 2000. For further details see
paragraph 3.26.

FINANCE AND SUPPORT SERVICES

The Labour Relations Agency (LRA) is responsible for
providing the Certification Officer with the finance and
support services necessary for the performance of his
statutory duties but this in no way affects the exercise of his
functions independently both of the LRA and the
Department for Employment and Learning (DEL).

Accounts relating to the activities of the Office, prepared
under Paragraph 15(2) of Schedule 4 to the 1992 Order, are
published separately by the LRA. The total expenditure of
the Office for the year ended 31 March 2004 was £159,498.
My salary at 31 March 2004 was £18,280, excluding
Employers NI contribution, for a two-day week. This sum
is not pensionable and is taxed under PAYE. At 31 March
2004 there were three staff in post in the Office. In
response to the increasing workload, and at my request
DEL commissioned a review of the Certification Officer’s
administrative support needs and in November 2003 this
resulted in additional resources being recommended, which
is welcome. The statutory fees to be paid for certain items
of work undertaken by the Office are reviewed regularly
and any increase normally becomes effective from 1 April.
During this period there was no increase in the fees; these
are set out in Appendix 10 and are available on the website
www.nicertoffice.com.

The Office is committed to the prompt payment of bills for
goods and services received in accordance with the Prompt
Payment Practice Code. Unless otherwise stated in the
contract, payment is due within 30 days of the receipt of
goods or services on presentation of a valid invoice or
similar demand, whichever is the later. During the period
of this report, in excess of 95% of bills were paid to this
standard.

Where it is necessary to hold a hearing to determine a
complaint, the Certification Officer may make payment
towards the expenses incurred by the complainant and his
or her witnesses in attending the hearing. During the period
of this report such payments amounted to £226. Assistance
with legal costs is not available.

COMPLAINTS AND HEARINGS

The Office receives many enquiries and requests for
guidance from trade unions, employers’ associations, their
members and the general public. Often it can help, but there
are constraints on the advice that can be given. It is, for
example, inappropriate (unless the law requires it) to give
guidance on, or prior approval to, a specific course of action
in those areas where complaints can be made to the
Certification Officer by an individual member.

It would also be clearly inappropriate for the Office to
comment on the merits of a possible complaint. Where a

complaint is made, I have to investigate it and decide it
impartially in the light of the facts of the case and the
representations made by the parties concerned. I and my
staff must avoid giving advice which might seem in any
way to prejudice that impartiality.

ADVICE AND CONTACTS FOR INFORMATION
That said, the Office is happy to assist where it can and
guidance booklets covering different aspects of the
Certification Officer’s responsibilities are available free of
charge. They are listed in Appendix 11. Requests for the
booklets and for further information on any aspect of the
Certification Officer’s duties should be made to the
Certification Office, 10-12 Gordon Street, Belfast BT1
2LG, telephone 028 9023 7773, fax 028 9023 2271, e-mail:
info@nicertoffice.com. For those with hearing difficulties a
text phone is available — 028 9023 8411.

During this reporting period the Office website continued to
be a well used source of information and guidance: in the
year to 31 March 2004 there were 8796 individual visits to
the site. All of the Office’s publications are available on the
website at www.nicertoffice.com.

The information available on the website includes:-

e Certification Officer’s last five Annual Reports;

e Certification Officer’s report of the Investigation into
the Financial Affairs of the Hospitality Association of
Northern Ireland;

*  The full text of all Certification Officer’s decisions
(from February 1999);

e Application forms;

* Procedures at formal hearings;

e The Office’s Equality Scheme and annual progress
reports of the Equality Commission;

» The Office’s Freedom of Information Act Publication
Scheme; and

» Links with the GB Certification Office giving the full
text of all the GB Certification Officer’s decisions made
after August 2001 and a selection of key decisions made
before then.

Comments on the website are welcome.




EQUALITY STATEMENT

The Office of the Certification Officer for Northern Ireland is defined as a “Public
Authority” for the purposes of Section 75 of the Northern Ireland Act 1998 and in
carrying out all its functions relating to Northern Ireland it will seek to promote
equality of opportunity and good relations as required under this legislation.

The Office’s Equality Scheme was approved by the Equality Commission for Northern
Ireland on 5 July 2001. A copy of the Scheme is on the Office website.

A summary of the Office’s 2003/2004 Annual Report to the Equality Commission is
given in Appendix 12.
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CHAPTER 1

LISTS OF TRADE UNIONS AND EMPLOYERS’ ASSOCIATIONS

Any trade union or employers’ association may apply to have its name included in
the public lists maintained by the Certification Officer. This chapter sets out the
background to that process. The lists of Northern Ireland organisations are set out

in full in Appendices 1 and 4.

Entry in the Lists, its Significance and their Inspection
by the Publie

1.1

The Certification Officer maintains a list of trade
unions and a list of employers’ associations in
accordance with the provisions of Article 5 of the
1992 Order. The current lists are available for
inspection, fiee of charge, at the Office and the Office
website.

Listing is voluntary and any organisation of workers
or of employers may apply to be listed. If the
Certification Officer is satisfied that the organisation
falls within the appropriate definition in the 1992
Order he must enter its name in the relevant list.
Entry in the list is usually straightforward and means
no more than that the body concerned satisfies the
statutory definition. The 1992 Order does not impose
any test of size, effectiveness or viability.

Any organisation aggrieved by the refusal of the
Certification Officer to enter its name in the relevant
list may appeal to the High Court.

For trade unions, listing is an essential preliminary to
any application for a certificate of independence
under Article 6 of the 1992 Order.

It is also one of the requirements for obtaining tax
relief in respect of expenditure on provident benefits
(section 467. of the Income and Corporation Taxes
Act 1988) and a listed trade union enjoys certain
procedural advantages in connection with the
devolution of property following a change of trustees
under Article 7 of the 1992 Order. There are no
corresponding advantages for employers’
associations.

However, there are two benefits of listing which are
shared by trade unions and employers’ associations.
The fact of being on the list is evidence that the
organisation is a trade union or employers’
association. Further, the name of a trade union or
employers’ association is protected by the provision
that an organisation shall not be entered in the
relevant list by the Certification Officer if its name so
nearly resembles the name of an organisation already
on that list as to be likely to deceive the public.

Application must be made on the appropriate form
and be accompanied by the statutory fee (Appendix
9). The form CO(NI)I can be obtained on request
from the Certification Office and the Office website
www.nicertoffice.com.

There was one application for listing during the
period of this report (see 1.11 below).

Removal from the Lists

1.8

1.10

If, at any time, it appears to the Certification Officer
that an organisation whose name is entered on the
relevant list is not a trade union nor an employers’
association, he may, after giving the organisation
concerned the opportunity to make representations,
remove its name from that list. There is a right of
appeal to the High Court against removal of a name
from a list. The Certification Officer must also
remove the name of an organisation from the list if he
is satisfied that it no longer exists or if the
organisation requests that he should do so.

The Northern Ireland Musicians Association (a trade
union) has ceased to function but a decision to
remove it from the list will be made once the
Certification Officer’s investigation into its financial
affairs is concluded. Please refer to 3.26 for further
details. The Hospitality Association (an employers’
association) has ceased to exist and has been removed
from the list.

During this period the GB Certification Officer
removed one employers’ association, which had
Northern Ireland members, from his list. The
organisation concerned, the National Association of
Self Employed of Great Britain and Northern Ireland,
ceased to exist.

Additions to the List

1.11
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During the period of this report, one Northern Ireland
trade union, The Lough Neagh Fishermen’s
Association was entered on the list. Discussions
were also ongoing with two organisations which
considered themselves to be employers’ associations.

The GB Certification Officer did not add any
organisations with Northern Ireland members to his
lists.



Special Register Bodies

1.13 Under GB law (the Industrial Relations Act 1971) a
special register was established in 1971 which
allowed organisations which were either registered
companies or incorporated by charter or letters patent
and which took part in collective bargaining on
behalf of their members to be registered. These were
usually professional bodies.

1.14 Subsequent legislation in 1974 (the Trade Union &
Labour Relations Act 1974) resulted in trade unions
no longer being allowed to have corporate status,
although an exception was built into the legislation to
preserve the corporate status of those bodies which
were already on the special register. Bodies which are
removed from the special register for whatever reason
are not subsequently allowed to re-enter the register.

1.15 The statutory requirements affecting trade unions in
the 1992 and 1995 Orders are, therefore, adapted to
take account of the corporate status of these bodies
and their other activities. Special register bodies are
also exempt from the requirement to conduct
elections for the posts of president and general
secretary; the voting members of the executive must,
however, be elected in accordance with the statutory
provisions. A full list of the GB headquartered
special register bodies with Northern Ireland
members was produced in the 2000 Annual Report at
paragraph 1.15. There are no changes to this list.

Unlisted Organisations

1.16  As entry in the lists is voluntary, it is not possible to
say precisely how many trade unions and employers’
associations are in existence at any given time. There
may be others meeting the statutory definition of
which this Office is unaware. Being unlisted does not
limit an organisation’s statutory responsibilities in
relation to trade union law, and returns from unlisted
bodies of which this office is aware are available for
public inspection along with those of listed
organisations.

Definitions of a Trade Union and an Employers’
Association

1.17 These were given in full in the Certification Officer’s
2000 report at paragraph 1.17.
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CHAPTER 2

TRADE UNION INDEPENDENCE

A trade union which is on the Certification Officer’s list of trade unions may
apply for a certificate of independence. This chapter discusses independence
and explains how such applications are dealt with and their outcome.

The Statutory Provisions
2.1  Article 2(1) of the 1992 Order defines an independent
trade union as:

‘a trade union which -
(a) is not under the domination or control of an
employer or a group of employers or of one or

more employers’ associations; and

(b

=

is not liable to interference by an employer or
any such group or association (arising out of the
provision of financial or material support or by
any other means whatsoever) tending towards
such control’.

2.2 The procedure for determining trade union
independence is laid down in Article 6 of the 1992
Order. A union must be listed (Chapter 1) before it
can apply for a certificate of independence. The
Certification Officer keeps a public record of all
applications for such certificates and of all decisions
reached. He may not take a decision on any
application until at least one month after it has been
entered in the record. (The Certification Officer must
take into account any relevant information submitted
by third parties.) A notice that an application has been
received is published in the Belfast Gazette at the
time. He is required to give his reasons if he refuses
a certificate of independence. The union concerned
has a right of appeal to the High Court.

2.3 The Certification Officer may withdraw a certificate
at any time if, in his opinion, the trade union
concerned is no longer independent. As in the case of
a refusal, a trade union aggrieved by a decision to
withdraw its certificate has a right of appeal to the
High Court.

2.4 Once the Certification Officer has determined that a
trade union is independent and issued a certificate,
that certificate remains valid until it is withdrawn by
the Certification Officer or is cancelled.

2.5 Where a question as to the independence of a
particular union arises in proceedings before the
courts, industrial tribunals, the Industrial Court or

certain other bodies, and no certificate has been
issued or refused, the 1992 Order provides that the
proceedings may not continue further until the
Certification Officer decides that question. The
granting of a certificate by the Certification Officer,
or its refusal, is conclusive evidence for all purposes
that the union is, or as the case may be, is not
independent.

Determining Criteria

2.6  The principal criteria used by the Certification
Officer in determining whether or not an applicant
union satisfies the statutory definition are explained
in the Office’s booklet Guidance for trade unions
wishing to apply for a certificate of independence.
Consideration is given under the following criteria:
history, membership base, organisation and structure,
finance, employer-provided facilities and negotiating
record. Copies of the booklet are available on request
from the Certification Office or on the Office
website. The Certification Officer reaches his
decision on the basis of the criteria as a whole and, in
doing so, is strictly bound by the statutory definition.
Other considerations, such as the effect the issue of a
certificate might have on employment relations, may
not be taken into account.

Procedure

2.7  An application for a certificate of independence must
be made on form CO(NI)S and be accompanied by
the statutory fee (Appendix 9). The form is available,
on request, from the Certification Office and the
Office website.

Applications/Decisions

2.8  During the period of this report an application was
made (July 2003) by the trade union, The Lough
Neagh Fishermen’s Association for a certificate of
independence. After due consideration and in
accordance with Article 6(5) of the 1992 Order, the
Certification Officer granted the certificate in August
2004. Further details will be given in my next annual
report.

2.9 The Certification Officer previously reported
concerns about the independence of the Northern
Ireland Musicians’ Association (NIMA) whose
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CHAPTER 3
ANNUAL RETURNS AND ACCESS TO ACCOUNTING RECORDS

Page 4

Page 5

} financial affairs he had been investigating. He The requirements for trade unions and employers’ associations to keep proper
decided that tht_a matter of NIMA’s independence ' accounting records and to submit annual returns to the Certification Officer are set
‘would‘ be _held in abeyanC‘e until he had completed hls out in this chapter. It also deals with provisions relating to the investigation of the
investigations. Please refer to 3.26 for further details. . . . s Rt

financial affairs of trade unions and employers’ associations; Northern Ireland
GB Certification Officer Decisions on Trade Unions with registered addresses; provisions giving union members a right of access to
Northern Ireland Members accounting records and the duty to secure that certain offenders do not hold
2.10 During this period the GB Certification Officer made i positions on a trade union’s executive committee.
no decisions in relation to certificates of
independence concerning trade unions with Northern S
Teslaiid FEHBETRE, The Statutory Provisions consolidation summary must also be completed. Any
3.1  Article 10 of the 1992 Order provides that every trade changes in the organisation’s officers, or in the
union and employers’ association whose head or main address of its head office, must be shown on the
office is situated in Northern Ireland (except those return which must be accompanied by a copy of the
which consist wholly or mainly of representatives of rules in force at the end of the period covered by the
constituent or affiliated organisations) must keep return, regardless of whether those rules were altered
proper accounting records in respect of its or not.
transactions, assets and liabilities, and must establish
and maintain a satisfactory system of control of its 3.5 The 1992 Order requires each trade union and
accounting records, its cash holdings and all its employers’ association to submit (before 1 June) an
receipts and remittances. The accounting records kept annual return covering the preceding calendar year.
must be such as are necessary to give a true and fair However, the Certification Officer may, on
view of the state of affairs of the organisation and to application, direct that the return is to relate to a
explain its transactions. different annual period, if the statutory period would
cause serious inconvenience to the organisation
3.2 Those organisations headquartered in Northern concerned. For most organisations (approximately
Ireland and Great Britain (which have Northern 80% of trade unions and 70% of employers’
Ireland members) must submit an annual return to the associations) the financial year coincides with the
Certification Officer in the form prescribed, unless calendar year.
they have been in existence for less than 12 months.
Also, any trade union or employers’ association 3.6  The accounting records must be such as are necessary
carrying on business in Northern Ireland but having to allow an auditor to prepare a report. The auditor
its head or main office outside the United Kingdom is has a duty to carry out such investigations as will
required to send to the Certification Officer a enable an opinion to be formed on whether proper
statement setting forth, in relation to business carried accounting records have been kept, whether a
on in Northern Ireland, such particulars of its receipts satisfactory system of control has been maintained
and payments, and such other information, as the and whether the accounts are in agreement with the
Certification Officer may require (Articles 11 & 12 of accounting records (Article 10).
the 1992 Order). The Certification Officer is also
empowered to require trade unions and employers’ 3.7  The annual return must include a copy of the
associations to provide such other documents relating registered auditor’s report on the accounts. The 1992
to those accounts and such further particulars as the Order sets out the rights of auditors including access
Certification Officer may require. to information and the entitlement to attend and speak
at general meetings of the organisation. The auditor
3.3 There are currently four Republic of Ireland based must state in his report whether, in his opinion, the
trade unions with Northern Ireland members, only accounts give a true and fair view of the matters to
three of whom are making returns to the Office. which they relate. If, in his opinion, the statutory
The Office is not aware of any Republic of Ireland requirements have not been satisfied, or if the
employers’ associations with Northern Ireland accounts to which the report relates are not in
members. agreement with the accounting records, or he fails to
obtain all the necessary information and explanations,
3.4 In every case the returns must provide details of all he must state these facts in his report by way of
funds maintained for trade union and employers’ qualification. Most qualifications are of a minor
association purposes, including revenue and other technical nature and the Office takes appropriate
accounts and a balance sheet which must give a true steps to ensure that such qualifications are not
and fair view of the matters to which they relate. A required in future.



3.8

3.9

3.12

Of all the returns received by the Office in the year to
31 March 2004, four were qualified by the auditors
under a category of audit qualification which relates
to returns not complying with the statement of
standard accounting practice (SSAP24) which
requires pension costs to be accounted for on an
accruals basis. However, as full details showing what
effect compliance would have had on these accounts
were given in the notes to these accounts (and in the
statutory statement to members) the Certification
Officer decided to take no further action.

The Certification Officer has noted that an increasing
number of audit firms are becoming ‘limited liability
partnerships’ or adopting other forms of corporate
status. Although such body corporate firms were not
permitted to act as auditor of a trade union or an
unincorporated employers’ association, during the
period of this report, the Certification Officer is
aware that the Employment Relations (Northern
Ireland) Order 2004 has now amended the 1992
Order and removes this restriction'.

A special register body (paras 1.13 - 1.15) or an
employers’ association incorporated under the
Companies Orders may submit with its return, in lieu
of the prescribed accounts, a copy of its accounts
prepared under the Companies Orders thereby
avoiding the duplication of broadly similar financial
statements; however there must be no significant
diminution in the degree of disclosure, the period
covered must be the same and a consolidation
summary must be completed. In such circumstances,
and notwithstanding anything in the Companies
Orders, an auditor’s report is still required to be made
and this report must comply with the requirements of
the 1992 Order.

Schedule 1 of the 1992 Order contains provisions
relating to the qualifications, appointment and
removal of auditors and sets out, the rights of
auditors, including access to information and the
entitlement to attend and speak at general meetings of
the organisation. A person is qualified to act as
registered auditor to a trade union or employers’
association if he or she is eligible for appointment as
a company auditor under Article 28 of the Companies
(NT) Order 1990.

A trade union - other than a special register body - or
an employers’ association may use auditors who are
not eligible for appointment under Schedule 1 of the
1992 Order provided its receipts and payments do not

3.13

in aggregate exceed £5,000, the value of its assets are
less than £5,000 and it has less than 500 members.

If any one of these conditions is not satisfied, it must
use auditors specified in Schedule 1 of the 1992
Order. During the period of this report one trade
union (the Lough Neagh Fishermens’ Association)
submitted its return under these criteria.

With the exceptions already noted, the duties imposed
by Articles 10, 11 and by Schedule 1 apply to all
trade unions and employers’ associations, whether
listed under Article 5 of the 1992 Order or not.
Refusal or wilful neglect to perform any of them is an
offence for which the organisation concerned may be
prosecuted and fined. The Certification Officer is
responsible for enforcing these provisions and for
hearing complaints under Article 13 of the 1992
Order, but does not generally undertake prosecutions
for offences such as theft or fraud which would
normally be dealt with by other prosecuting
authorities. However, the Certification Officer is
empowered to require the production of documents
and an explanation of them and to appoint inspectors
to investigate allegations of financial irregularities in
the affairs of a trade union or employers’ association,
and the decision to instigate legal proceedings in such
cases is a matter for the Certification Officer (para
3.22).

Late Submission of Annual Returns

3.14

The 1992 Order requires an organisation to submit an
annual return to the Certification Officer before 1
June in the calendar year following the year to which
the annual return relates. For most organisations the
financial year coincides with the calendar year and
ends on 31 December, but others differ. In this
reporting period the Office anticipated the receipt of a
total of 146 annual returns from trade unions and
employers’ associations. By the end of December
2003 all but 3 of these returns had been received.
The Office continues to seek full compliance with the
statutory requirements, and will take appropriate
steps to improve the performance of persistent
offenders. The Seaman’s Union of Ireland, a
Republic of Ireland based union, has failed to make
returns to the Office for several years despite
repeated reminders and is now currently being
considered for prosecution.

Prosecutions

3.15

No prosecutions for failure to submit a return were
initiated during the period of this return.

'Article 27 of the Employment Relations (Northern Ireland) Order 2004, which amends Schedule 1 of the 1992 Order (annual returns and
auditors) came into operation on 24th July 2005.
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Northern Ireland Resident Address

3.16

Every trade union or employers’ association carrying
on business in Northern Ireland which has its head or
main office outside Northern Ireland must, on an
annual basis, provide the Certification Officer with
the name and address of at least one Northern Ireland
resident authorised to accept on its behalf service of
process and any notices required to be served on it.
The resident does not have to be a member of the
organisation.

Every trade union and employers’ association
headquartered outside Northern Ireland which has
submitted a return to the Office has complied with
this statutory requirement.

Public Inspection of Annual Returns

3.18

The Certification Officer must ensure that clear
accounts, covering all funds administered by the
organisation, are available for public inspection.
Copies of the annual returns and the rules of trade
unions and employers’ associations with Northern
Ireland members from 1992 onwards are available for
public inspection at the Certification Office. Whilst
the returns include detailed and comprehensive
financial information, a one-page financial
consolidation summary is also included with each
return for ease of interpretation.

Statement to Members
3.19 Northern Ireland headquartered trade unions must

issue a statement containing specific information to
all members within eight weeks of the submission of
the annual return to the Certification Officer. The
Certification Officer is required to ensure total
compliance with this requirement. The statement
must specify:

(i)  the total income and expenditure of the union;

(i)  how much of the income consisted of payments
in respect of membership;

(iii)  the total income and expenditure of any
political fund of the union; and

(iv) the salary and other benefits paid to each
member of the executive, the president and
the general secretary.

The statement must also give the name and address
of the auditor, set out in full the auditor’s report and
should not contain anything which is inconsistent
with the contents of the annual return. Members must
also be told how they can complain should they be
concerned that some irregularity is occurring or has
occurred in the financial affairs of the trade union.

It is not a requirement that the statement to members
is distributed individually. As an alternative, unions
may “use any other means which it is the practice of
the union to use when information of general interest
to all its members needs to be provided to them.”

Trade unions have in the main readily complied with
the requirements to provide members with a
statement which contained the required information
and met the statutory timescale.

3.20 The 1995 Order is specific about how this must be
done; the exact wording of the statement is
reproduced below:

“A member who is concerned that some irregularity
may be occurring, or has occurred, in the conduct of
the financial affairs of the union may take steps with
a view to investigating further, obtaining clarification
and, if necessary, securing regularisation of that
conduct.

The member may raise any such concern with such
one or more of the following as it seems appropriate
to raise it with: the officials of the union, the trustees
of the property of the union, the auditor or auditors
of the union, the Certification Olfficer for Northern
Ireland (who is an independent officer appointed by
the Department for Employment and Learning) and
the police.

Where a member believes that the financial affairs of
the union have been or are being conducted in breach
of the law or in breach of the rules of the union and
contemplates bringing civil proceedings against the
union or responsible officials or trustees, he should
consider obtaining independent legal advice.”

3.21 During the period of this report every Northern
Ireland trade union complied with this statutory
requirement. The Office will continue to ensure that
full compliance with the Order is maintained.

Financial Affairs of Trade Unions and Employers’

Associations - Use of Statutory Powers

3.22 The 1992 Order (as amended) allows the Certification
Officer to investigate the financial affairs of trade
unions and employers’ associations. Under the
provisions, the Certification Officer may, if he thinks
there is good reason to do so, give a direction to the
organisation concerned to produce relevant
documents and explanations of them and to specify
the date by which such information is to be provided.
In addition, he may appoint inspectors to investigate
the organisation’s financial affairs and to report to
him on them. He may only appoint inspectors if one
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or more of the following circumstances are
suggested: that the financial affairs of the trade union
or employers ' association have been or are being
conducted fraudulently or unlawfully, that those
managing those affairs have been guilty of fraud,
misfeasance or other misconduct in connection with
that management, that the organisation concerned
has failed to comply with a duty under the Order
relating to its financial affairs or that a rule of the
organisation relating to its financial affairs has not
been complied with. A member may complain to the
Certification Officer that there are circumstances
suggesting any of the foregoing. The Certification
Officer must then consider whether it is appropriate
to exercise any of the powers conferred on him by the
1992 Order (para 3.13).

3.23 Information suggesting circumstances where one or

more of the situations described in the above
paragraph have occurred may come to the
Certification Officer’s attention from a variety of
sources including, for example, members who query
information supplied by a trade union in its statement
to members, or from other approaches by members.
In addition, the Office staff monitor references in the
media for situations which suggest that such
circumstances may exist in the financial affairs of a
trade union or employers’ association.

3.24 Not all the information received by the Office is of

sufficient merit to warrant any approach to the body
concerned. Where an approach is warranted, the
matter is frequently resolved either through
correspondence between the Office and the parties
concerned or by means of informal meetings with the
body or the individual, or a combination of these
methods.

Investigations
3.25 The investigation into the financial affairs of the

Hospitality Association of Northern Ireland (HANI)
has been concluded and the Certification Officer
published his final report on 4th September 2003
containing his comments and observations: it can be
viewed on the Office website.

He recorded in his Annual Report for 2003
(paragraph 3.25) that he had appointed Ms Kay
Linnell, a chartered forensic auditor, to investigate
HANTI’s financial affairs and report to him.

Following the submission of her final report to him, it
was subsequently passed to the Police Service of
Northern Ireland who conducted its own separate
investigation. The Police concluded that there was
sufficient evidence to support a prosecution against
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HANTI for an offence contrary to Article 13(1) of the
1992 Order.

The Director of Public Prosecutions prosecuted
1ANI for failing in its statutory duty to keep proper
accounting records and for failing to maintain a
satisfactory system of control of its accounting
records, its cash holdings and all its receipts and
payments. It was considered by the Police that the
evidence uncovered by the inspector in the course of
her investigations “was insufficient to support
prosecution against any other person or persons for
any offence”. This meant that the Police took no
prosecution action in regard to HANI staff, its auditor
or his immediate predecessor.

The Certification Officer also referred the inspector’s
final report to the auditors” professional regulatory
body, the Institute of Chartered Accountants of
Treland (ICAI) for its consideration and action, as it
deems appropriate. At 31 March 2004 no decision
had been taken by the ICAL

The Certification Officer reported previously that he
had made enquiries into the Northern Ireland
Musicians’ Association (NIMA) after receiving
complaints alleging financial irregularities and that he
had appointed a member of his staff as an inspector
under Article 12B of the 1992 Order, to investigate
the matter and report to him.

The inspector’s interim report (April 2002) said,
inter-alia, that the unqualified person who “held
himself out” as a chartered accountant and registered
auditor and had signed-off NIMA’s statutory returns,
had decided to co-operate with the inspector’s
investigation. He also agreed to pay the costs of
having NIMA’s accounts and annual returns properly
completed in accordance with the 1992 Order, for the
period 1992 —2000.

This work was undertaken by T Murphy & Co (April
2002): the proper NIMA accounts and annual returns
(for the period 1992 —2001) are available for
inspection at the Office on NIMA’s public file.

The Office passed the papers in this matter to the
PSNI Fraud Squad to consider, inter-alia, allegations
of fraud, forgery and pecuniary advantage by
deception on the part of the individual concerned.
The Fraud Squad reported its findings to the
Certification Officer in July 2004. Further details .
will be given in my next report.

Access to Accounting Records

3.27

3.28

Article 37 of the 1992 Order provides a member of a
trade union with a right of access to any accounting
records of the union which are available for
inspection. Under this Article a union is required to
retain such records for a period of six years. Where a
member claims that a trade union has failed to
comply with his or her request for access to the trade
union’s accounting records under Article 30 of the
1992 Order the member has the option of applying to
the Certification Officer or the High Court under
Article 37. The Certification Officer may not consider
an application if the applicant has applied to the High
Court in respect of the same matter. Similarly once
an application has been made to the Certification
Officer the same matter may not be put to the High
Court.

On application to him, the Certification Officer is
required to make such enquiries as he thinks fit and,
before reaching a decision on the application, provide
the applicant and the trade union with an opportunity
to be heard. Should a hearing be held, expenses
incurred by applicants attending the hearings may, in
certain circumstances, be reimbursed by the Office.
Such hearings are open to the general public.

Where the Certification Officer is satisfied that the
claim is well-founded he is required to make such an
Order as he considers appropriate for ensuring that
the applicant is allowed to -

(a) inspect the records requested;

(b) be accompanied by an accountant when making
the inspection of those records; and

(c) take, or is supplied with, such copies of, or of
extracts from, the records as he may require.

3.30

3.31

Where the Certification Officer requests a person to
furnish information to him in connection with
enquiries made by him, he specifies the date by
which that information is to be furnished and, unless
he considers it inappropriate, will proceed with his
determination of the application notwithstanding that
the information has not been furnished to him by the
specified date.

In exercising these functions the Certification Officer
is required to ensure that, so far as is reasonably
practicable, an application made to him is determined
within six months of being made. An Order made by
the Certification Officer may be enforced in the same
way as an Order of the High Court.

Branch Funds

3.32

3.33

Page 9

The Certification Officer reported previously that he
had received an enquiry from a member involving a
number of T&G branches in Northern Ireland. A
particular concern was an admission by the union’s
independent auditor (in correspondence to the.union)
in relation to the management of branch funds that
“no records are kept”. The union was able to satisfy
the Certification Officer and the member involved.

Trade unions are required to include details of funds
held at branch level in their annual returns. All trade
unions who made returns to the Office for the year
ending December 2003, have complied with this
requirement.



