D/1-3/2011

DECISIONS OF THE CERTIFICATION OFFICER ON APPLICADNS UNDER
ARTICLE 90A OF THE TRADE UNION AND LABOUR RELATIONS

(NORTHERN IRELAND) ORDER 1995

Mr.J McKay
%

UNITE THE UNION

Date of Decisions 28 July 2011

DECISIONS

Upon application by the applicant under Article 908 of the Trade Union and Labour
Relations (Northern Ireland) Order (as amendedhie(t995 Order”):

(1 & 2) Pursuant to Article 70ZA of The IndustriRélations (Northern Ireland) Order 1992 |
have struck out, on the grounds that they had rasoreable prospect of success, the
applicant’s complaints that on 15 October 2009 &nite Union breached Rule 6.2 of its
Rules, in that Mrs Geraldine Kelly was allowed ®dlected to (1) the First Irish Executive
Committee and (2) the Regional Committee for DisdbMembers, although she was
ineligible due to the fact that she was unemploged therefore not an accountable
representative of workers.

(3) I declare that Unite the Union breached Rulé 1 its rules in that Branch 3/24 failed to
hold meetings once each month. | declare thatelthie Union breached rule 17.7 of its
rules in that Branch 3/24 failed to hold Branchcgts by 31 December in each alternate
year.

REASONS

1. By an application dated 1 February 2010, thdiegm, Mr John McKay, made four complaints
against Unite the Union (“Unite” or “the Union”).

2. Following correspondence with my Office, the laggmt withdrew one complaint. The three
complaints he wished to pursue were confirmed byihithe following terms:-



Complaint 1

That on 15 October 2009 Unite the Union breachdd B2 of the Rules of the Union at a meeting
for the election of members to the First Irish Exée Committee, in that Mrs Geraldine Kelly was
allowed to be elected, even though she was inddigibe to the fact that she was unemployed, and
therefore not an accountable representative of everlas required by Rule 6.2 of the Unite Rule
book.

Complaint 2

That on 15 October 2009 Unite the Union breachdd B2 of the Rules of the Union at a meeting
for the election of members to the Regional Conwaifor disabled membefa committee provided
for under Rule 11.4in that Mrs Geraldine Kelly was allowed to be &elconto the disabled members
committee, even though she was ineligible undee Bt as she was not an accountable
representative of workers due to the fact thatvede unemployed.

Complaint 3

That on numerous occasions prior to 3 October 206 the Union breached Rule 17.8 of the Rules
of the Union by the failure of the Branch Secretély Maurice Cunningham, to call a meeting of
Branch 3/24 to enable eligible members to be alestto various committees, (Regional Disability,
Ethnic Minorities, the Irish Executive Committeg)etIn turn, Rule 17.7 of the Rules of the Union
was breached in that there was a failure to hadddir elections by 31 December every alternate year.

3. The complaints are matters potentially within jomysdiction under Article 90A (2) (a) and (d) of
the 1995 Order. They were investigated in corredpoce by my Office and, as required by Article
90B (2) (b) of the 1995 Order, the parties werereffl the opportunity of a hearing, which took place
on Wednesday 29 June 2011.

4. There were 17 months between the making ofajiyidication and the hearing of the complaints.
There were a number of reasons for this. The egquiiexperienced significant difficulties in
providing information necessary to clarify the wiaglhis complaints, which was finally confirmed
and put to the Union only on 20 December 2010. dpuicant then issued consecutive Freedom of
Information Act (FOIA) requests, in February andrita2011, to separate Education and Library
Boards, seeking information concerning the emplaynseatus of Mrs Geraldine Kelly. This
promised to be relevant information and | judgeapropriate to wait for the answers to his recgjest
which were all received by 13 April 2011. Finalfsom 7 February 2011 onwards the applicant
engaged in correspondence with the Union requgeitio provide him with legal representation at
the hearing. The Union refused, but Mr McKay wawillimg to accept this and continued to press
the Union to change its decision. The Union diddwso and in due course | directed my Office to
inform the applicant that the hearing must now lgeaal and that if he wished to be legally
represented he must make his own arrangementsettBy of 31 May 2011 my office advised the
parties that the hearing would take place on 2@ 2011. | refused a request from the applicaat in
letter dated 7 June 2011 for a postponement whilawaited a reply to a further FOIA request to an
Education and Library Board.

5. The Union was represented by Mr J. O’Neill obfirtpsons McClure Solicitors. Mr J. Kelly, the
Union’s Regional Secretary, and Mr E. McGlone, giBeal Co-ordinating Officer, attended for the
Union and gave evidence; as did Mrs Geraldine Kellyose election to two committees was the
subject of two of the applicant’s complaints. Mr 8unningham, a Regional Industrial Organiser



(and the former Secretary of the applicant’s branattended but did not give evidence. Mr S.
Andress of Agnew Andress Higgins Solicitors repnéseé the applicant, Mr J. McKay, who gave
evidence on his own behalf. The applicant wasmpemied by a former member of the Union, Mr P.
Torley, who did not participate in proceedings126 page bundle of documents containing relevant
correspondence and papers was prepared by my @dfitke proceedings.  After the bundle was
despatched to the parties my Office sought sonteduimformation from the Union by letter of 24
June 2011. The response was received by my Qfficg88 June, comprising 30 pages of documents
and 26 pages of Harvey. It omitted some of thermation sought by my Office, and provided some
information not sought, for which the Union apoksgl. | admitted the latter upon the Union’s
application, after receiving satisfactory explao@asi of the delay in submission and the relevance of
the documents. At the start of the hearing | athnitted three more pages of documents at Mr
O’Neill's request, and | later admitted four pagéslocuments at Mr Andress’s request.

Findings of Fact

6. Having considered the oral and documentaryezmd provided and the submissions of
the parties | find the facts to be as follows.

7. Mr McKay has been a member of Unite the Uniod iés predecessor the Transport and
General Workers Union (TGWU) for some 35 years laal held a number of offices in the
Ireland region of both. He is currently, followiagBranch election held on 7 May 2011, the
Chairman of Unite Branch 3/24, which is composetdnite members resident in Northern
Ireland. Mr McKay is disabled and has been uneggador some years.

8. Unite was formed on 27 April 2007 by the amaigton of the TGWU and Amicus, both
of which thereupon ceased to exist.. The two feraméons continued to operate under their
own separate rulebooks until 1 May 2009, when ticessed to have effect and a new
rulebook for the amalgamated Union as a whole datodorce. Mr McKay’s complaints
were received in the Certification Office on 2 Redoty 2010 and, under Article 90A(6)(a) of
the 1995 Order, can refer only to rule breacheshvhre alleged to have taken place in the
six months prior to that date, i.e. on or afterigAst 2009. The new rulebook introduced on
1 May 20089 is therefore the relevant one.

9. For a transitional period of two years aftex #malgamation, the TGWU and Amicus also
retained their separate committee structures witlmite. Then after the introduction of the
new rulebook, Unite set in train the process oftalg committees in its regions which
would, for the first time, be made up of membeosrfrboth the predecessor unions. The
elections included those for membership of Regitmadistrial Sector Committees and Area
Activists Committees. These Committees in turnteleem among their own members, the
members of other regional committees: they are@pstg stone to those other committees.

10. On 15 October 2009 an Area Activists meetiag Weld in Belfast for the purpose of
electing the members of the Belfast Area Activistanmittee (AAC). Among others Mrs
Geraldine Kelly was elected to the Belfast AAC.muediately after its election, the Belfast
AAC held its first meeting, at which it elected sewf its own members to serve on the Irish
Executive Committee (as the Ireland Regional Cortemiis called) and the Regional
Disabled Members Committee. Mrs Kelly was ele¢tedoth these committees. Under Rule
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6.2 of the Unite rulebook it is a requirement fayane wishing to stand for or hold office on
any committee of the Union that he or she be andatable representative of workers”.
The Union’s acceptance of Mrs Kelly as a candidaig her subsequent election to these
committees, despite her being, in Mr McKay’s cotitan unemployed and therefore not an
accountable representative of workers, are thengi®of his Complaints 1 and 2.

11. Mr McKay's Branch, 3/24, which has about 80é€nmibers, held no meeting to elect
Branch officers between the autumn of 2009 and REGiy1. Its last meeting for that purpose
before May 2011 was held on 13 October 2007, utiaerules of the then “TGWU Section”
of Unite. Under Rule 17.7 in the new rulebook cdyw2009, Branch 3/24 was required to
hold elections for branch officers before 31 Decenf2009: those elected would then hold
office for the two calendar years 2010 and 201fie Union accepted in correspondence with
the Certification Office and at the hearing thegde elections did not take place. Mr
McKay’s Complaint 3 concerns this failure, whichdiaims prevented him from being
elected to Branch office, from which he might thewve gone on to be elected to a RISC or
AAC and thence to other offices in the Ireland Regilt also concerns more generally the
Branch'’s failure to hold any meetings at all in geziod to which his complaints relate.

12. Mr McKay made verbal complaints about thesttersto Mr Kelly, the Regional
Secretary and Mr Cunningham, the then SecretaBrarich 3/24, though he could not
provide the exact dates on which he did so. Heived no answers satisfactory to him. He
said in correspondence with the Certification Qfftbat he was not aware of any formal
complaints procedure within the Union that he migdwe followed. His complaints to the
Certification Office were made on a Notification@dmplaint form dated 1 February 2010
and received the following day.

The Relevant Statutory Provisions

13. The provisions of the Trade Union and LaboefaRons (NI) Orderl995 which are
relevant to this application are:

Right to apply to Certification Officer

90A. —

(1) A person who claims that there has been a bremdhreatened breach of the rules
of a trade union relating to any of the matters trared in paragraph (2) may apply to
the Certification Officer for a declaration to thaffect, subject to paragraphs (3) to

7).

(2) The matters are—

(a) The appointment or election of a person tothe removal of a person from,
any office;



(d) The constitution or proceedings of any exeeut@mmittee or of any decision-
making meeting;

(3) The applicant must be a member of the uniorhawe been one at the time of the
alleged breach or threatened breach.

(8) The reference in paragraph (1) to the rulesaafinion includes references to the
rules of any branch or section of the union.

(10) For the purposes of paragraph (2)(d) a comeaitis an executive committee if—

(@) it is a committee of the union concerned and pawer to make executive
decisions on behalf of the union or on behalf obastituent body,

(b) it is a committee of a major constituent bodyl das power to make executive
decisions on behalf of that body, or

(c) it is a sub-committee of a committee fallinghwi sub-paragraph (a) or (b).

(11) For the purposes of paragraph (2) (d) a demsimaking meeting is—
(a) a meeting of members of the union concernedh@rrepresentatives of such
members) which has power to make a decision onnaaiyer which, under the
rules of the union, is final as regards the unianwdich, under the rules of the
union or a constituent body, is final as regardattbody, or
(b) a meeting of members of a major constituentyb@d the representatives of
such members) which has power to make a decisi@mpmatter which, under the
rules of the union or the body, is final as regattlst body.

(12) For the purposes of paragraphs (10) and (lif)relation to the trade union
concerned—

(a) a constituent body is anybody which forms pafrtthe union, including a
branch, group, section or region;

(b) a major constituent body is such a body whiak more than 1,000 members.
Declarations and orders
90B. —
(1) The Certification Officer may refuse to accept application under Article 90A
unless he is satisfied that the applicant has takiémeasonable steps to resolve the
claim by the use of any internal complaints procecdaf the union.

(2) If he accepts an application under Article 9w Certification Officer -

(a) shall make such enquiries as he thinks fit,



(b) shall give the applicant and the union an oppoity to be heard,

(c) shall ensure that, so far as is reasonably pcable, the application is
determined within six months of being made,

(d) may make or refuse the declaration asked fod, a

(e) shall, whether he makes or refuses the decdtaragive reasons for his decision
in writing.

The provision othe Industrial Relations (NI) Order 1992 relevanth@ application is:

Striking Out

70ZA. - (1) At any stage of proceedings on an applicatey complaint made to the
Certification Officer, he may -

(a) order the application or complaint, or any resyse, to be struck out on the
grounds that is scandalous, vexatious, has no megse prospect of success or is
otherwise misconceived,

(b) order anything in the application or complaiot,any response, to be amended or
struck out on those grounds, or

(c) order the application or complaint, or any resyse, to be struck out on the
grounds that the manner in which the proceedingseh®een conducted by or on
behalf of the applicant or on behalf of the apptitar complainant or (as the case
may be) respondent has been scandalous, vexatiousyeasonable.

(2) The Certification Officer may order an applicat or complaint made to him to be
struck out for excessive delay in proceeding with i

(3) An order under this Article may be made on @ertification Officer's own
initiative and may also be made —

(a) if the order sought is to strike out an apptioa or complaint, or to amend or
strike out anything in an application or complaiah an application by the
respondent, or

(b) if the order sought is to strike out any resp@ror to amend or strike out anything
in any response, on an application by the persoa mhde the application or
complaint mentioned in paragraph (1).

(4) Before making an order under this Article, @ertification Officer shall send
notice to the party against whom it is proposed tha order should be made giving
him an opportunity to show cause why the order khnat be made.

(5) Paragraph (4) shall not be taken to require @ertification Officer to send a
notice under that paragraph if the party againstowhit is proposed that the order
under this Article should be made has been giveopgortunity to show cause orally



why the order should not be made.

(6) Nothing in this Article prevents the Certificat Officer from making further
provision under Article 70(1) about the strikingtoof the proceedings on any
application or complaint made to him.

(7) In this Article —
“response” means any response made by a trade umiasther body in the exercise
of a right to be heard, or to make representatiansfesponse to the applicant or

complaint;

“respondent” means any trade union, or other baiihgt has such a right”.

The Relevant Union Rules: Unite the Union Rules (2009)

14. The Union rules that are relevant to this i@pgibn are as follows:

Rule6. Lay Office

6.2

6.3

In order to be eligible to be a candidate for electto, or hold office on, the
Executive Council and/or any committee, councilpthrer body of the Union
provided for by these rules, the member in questiast be an accountable
representative of workers.

The definition of the term “accountable remestive of workers” shall be in the
exclusive power of the Executive Council, whiokngpowered to take into account
changing industrial realities and the unique natofesome industries (eg:
construction, contracting, leisure, rural etc) orinulating such a definition. It must
nevertheless include Branch office-holders whoia@mployment, shop stewards,
health & safety and equalities representatives.

Rule 8. Regions

8.2

Each Region shall have a Regional Committé@yaihembers elected from the
Regional Industrial Sector Committees, Area AdsviSommittees where established,
and as otherwise provided for by these rules irmguroportions, as may be
determined by the Executive Council.

Rule 11. Equalities

11.2 All constitutional conferences and committfete Union shall have a gender and

ethnic balance of elected representatives at lezflcting the proportion of the
black, Asian and ethnic minority and female mentipr&hich they represent. The
Executive Council shall ensure the implementatiiotiis rule and shall report on its
implementation to the Policy Conference of the dnio



11.4

There shall be Regional Committees for womamlmars; black, Asian and ethnic
minority members; disabled members; and lesbiay, gesexual and transgender
members, elected from the Regional Industrial S&&tammittees and Area Activists
Committees where established in such proportiomayg be determined by the
Executive Council. These committees shall each &ldelegate to their respective
Regional Committee of the Union as a whole.

Rule 17. Branches

17.7

17.8

17.10

Each Branch shall have for its management aifCh Treasurer and a Secretary and
such other officers as the Branch may elect. Thall be elected at a Branch meeting
by show of hands, or by ballot, if so decided leyrtteeting. The election shall take
place and be completed not later than Decemben3hch alternate year, and the
elected candidates shall take office the followlaguary for two years. Casual
vacancies may be filled at an ordinary Brach meagthut notice of the impending
election must be given to members of the Brandh@mnotice convening the meeting.
The positions of Secretary and Treasurer may be Imethe same member if the
Branch so chooses.

Each Branch shall meet once each month asmated meeting time and place.
New members shall be notified of that time andglé@cBranch which immediately
prior to these rules coming in to force met ategirency other than once each month
may continue to do so. A Brach may decide to ché@ageeeting time or place or the
frequency of its meetings provided it obtains tegiBnal Committee’s consent before
implementing that change and takes such stepgaomnBranch members of the
change as shall be required by the Regional Coraaitf the Regional Committee
rejects the change, the Branch may appeal in wgitmthe Executive Council whose
decision shall be final.

The Executive Council shall issue standimps to regulate the conduct of Branch
meetings and business and may amend the standilegsdrom time to time. Those
standing orders may only be varied in respect Bfanch with the prior approval of

the Executive Council. The quorum for a Branchtingdo make a decision on any
matter shall be 5 members and all matters shoulddméded by a simple majority of
those voting. If the votes are equal the proposibiefore the meeting shall fail.

Rule 18. Workplace Representation

18.1

At each workplace, the members employ#thatvorkplace, shall elect from
amongst themselves, at least every two yearsyooe of the following
representatives:

18.1.1 Shop stewards/workplace repregives
18.1.2 Safety representatives

18.1.3 Learning representatives



18.1.4 Equality representatives
Rule 24. Ireland

24.4 The procedure for qualifications, election armmination of representatives to the
Irish Executive Committee shall be determined leyEkecutive Council. The
Executive Council may organise constituencies bgtreference to Industrial Sectors
and geographic area following consultation with apgriate constitutional
committees in Ireland.

24.5 The Irish Executive Committee shall take thegpand have the powers, duties and
responsibilities of the Regional Committee fordrel. The Regional Secretary shall
act as secretary to the Irish Executive Committee hall be responsible for
implementing its decisions.

Submissions and Conclusions

Complaints 1 and 2

15. Complaints 1 and 2 concern the eligibilityxis Geraldine Kelly to stand for and be
elected to seats on committees in the Ireland regighe Union. In a letter to my Office on
21 January 2011, Mr O’Neill made a formal requasbehalf of the Union that | strike out
these complaints using my powers under Article 7@ e 1992 Order, on the grounds that
they had no reasonable prospect of success andfermisconceived. He argued that they
were based on the claim that Mrs Kelly was not@woantable representative of workers, a
claim which | had already rejected in the casRigE v Unite the Union (D/10-13/2010I)

did not accede to the Union’s request at that tesdylr McKay was holding out that he
would be bringing fresh evidence: he was in theess of finding out Mrs Kelly’'s
employment status through Freedom of Informatiohr@quests to two Education and
Library Boards (ELBs) and believed the replies wdosthow that she was not employed and
so could not be an accountable representative déexs

16. Mr McKay did receive replies from the two ELB&id these were available at the
hearing, but they did not show that Mrs Kelly wasg an employee. Mr McKay’s only other
evidence was hearsay evidence, given to him, lug sgia teacher in a school in which Mrs
Kelly claimed to be a classroom assistant, to ffecethat she was not employed there. He
was not prepared to name the teacher concerned.

17. For her part, after registering a protest sh&t should have to demonstrate that she was
employed when it was for Mr McKay to prove his ctiz® she was not, Mrs Kelly gave
evidence in which she detailed her employment histeer the past 11 years. She explained
that she was employed by the school, which wasddriy one of the ELBs: she was paid
her salary by the South Eastern ELB, which them&d a proportion of it back from the
Belfast ELB. She had been on full-time secondnfiremh the school to Unite since the
academic year 2005/06, and looked after the inteddJnite members in the two ELBs.
She was based at the Union offices in Belfast a@alt wut from there to deal with problems



that arose with members in the ELBs. Mrs Kellyyided documentary evidence — payslips
and a P60 - which confirmed her employed statustlamgource of her ELB income.

18. In light of the evidence given at the hearing®/Neill again applied to me to strike out
Complaints 1 and 2. Mr Andress, for Mr McKay, vgagen the opportunity to say why |
should not do so. He offered no argument, bueadstisked me to allow him to amend
Complaint 2 by deleting from it the phrase “duélte fact that she was unemployed”, so that
the Complaint would become that she was ineligitieslection on the single ground that she
was not an accountable representative of workiemsjected this request. | accepted
evidence at thRice v Unitéhearing in November 2010 that Mrs Kelly was a sesimp
steward and Secretary of Unite Branch 3/119, anslH&lly gave evidence in the present
hearing that she had held these offices at theaetdime and still did so. Since under rule
6.3 the definition of accountable representativevoifkers*must include Branch office-
holders who are in employment, shop stewards’..and since Mr Andress gave no
indication that he had any evidence to counter K&iy’s, | saw no purpose in allowing the
amendment he sought.

19. Itherefore formally advised the parties tmadler the powers provided by Article 70ZA
(2)(a) of the Industrial Relations (Northern Iredu®rder 1992 Complaints 1 and 2 were
struck out on the grounds that they had no reasemabspect of success.

Complaint 3

20. This complaint has two parts. Taking the sdquart first, it is claimed that Branch 3/24
failed to hold elections for Branch officers by B&cember in each alternate year, in breach
of the requirement to do so that is laid down ile i7.7 of its rulebook. Specifically, the
claim is that elections that should have been befdre 31 December 2009 did not take
place. Complaint 3 also alleges that rule 17.8 bvaached in that on numerous occasions
prior to 3 October 2009, the Secretary of Bran@4 3ailed to call a meeting of the Branch to
enable eligible members to be elected on to vaneg®nal committees, such as the
Regional Disabled Members Committee, the RegiottahiE Minorities Committee and the
Irish Executive Committee.

Rule 17.7.

21. This is a rule which comes within my jurisébet under Article 90A(2)(a) of the 1995
Order since it concerrighe appointment or election of a person to...any office”.

22. In correspondence and at the hearing, therltbaceded that Rule 17.7 had been
breached. There had been no elections in Brar&hi3/the two year period up to 31
December 2009. Mr O’Neill, for the Union, saidthize Secretary had made attempts to call
Branch meetings, but only a very small number ofmioers had turned up and the meetings
had not reached the quorum necessary to conductBiausiness (which under Rule 17.10
is, I note, just five members,). Mr McGlone confed this in his evidence. In any event, it
is agreed by both parties that elections which wegeired under Rule 17.7 to be held in late
2009 were not held.
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23. In light of its concession, | declare that th@on breached Rule 17.7 of its rules in that
there was a failure by Branch 3/24 to hold Branektens by 31 December in each alternate
year.

24. Mr O’Neill submitted that | should not makeyanforcement order under Article 90B(3)
of the 1995 Order in relation to this breach. Mrdkess, for the complainant, disagreed and
suggested specific terms for such an order. |@éhlthis matter below, after considering
the remaining part of Complaint 3.

Rule 17.8.

25. The remaining part of Complaint 3 alleges tinea of Rule 17.8 of the Union’s rules, in
particular the requirement thdach Branch shall meet once each month at a dedegh
meeting time and place’lt is further alleged that, there being no meetjrdjgible members
of Branch 3/24 were not able to be elected to wa&rr@gional committees. It was clear from
his Notification of Complaint form and his evidertbat Mr McKay would have seen himself
as a candidate for election to one or more of tltosemittees. Mr Andress claimed that the
failure to hold meetings was deliberate. Bran@#3¥as the only Branch in the region
where elections had not been held. The intentias, Wwe said, to deny Mr MacKay and his
supporters the opportunity to sit on influentiatideon-making bodies in the region. It was
part of a power struggle then taking place withi@ Region, which had led to a breakdown in
the democratic processes of the Union.

26. The Union accepted that meetings of Branch BA2l not taken place in 2008 and 2009
as required by Rule 17.8, and that the rule hagktbee been breached. Mr O’Neill
submitted, however, that this was not a rule tkhwdithin my jurisdiction under Article
90A(2)(d) of the 1995 Order. First, he said, mmggdiction under that Article was over
“rules relating to ... the constitution or proceads of any executive committee or of any
decision-making meetingif a union, but Rule 17.8 dealt with the frequeatbranch
meetings, not the constitution or proceedings ahbhes. Secondly, even if that point was
disputed, Branch 3/24 did not satisfy the defimsi@f an executive committee or a decision-
making meeting set out in paragraphs (10), (11)(@8¥of Article 90A. Referring me to
those paragraphs and to Harvey (Division M, paguge88963 ff.), Mr O’Neill pointed out
that an executive committee must be a committébepivhole union, or a committee of a
major constituent body of the union, or a sub-cottaaiof either of these. He submitted that
Branch 3/24 was self-evidently not a committeehefiwhole Union: nor, since it had only
some 800 members, was it a committee of a majastitoant body, which under Article
90A(12)(b) must have more than 1000 members; awdstnot a sub-committee of either of
these kinds of body. Similar considerations, hd,shsqualified Branch 3/24 from being a
decision-making meeting: to be such it would havbd either a meeting of members of the
whole union (whether plenary, delegate or repredgmed, typically the annual conference; or
a meeting of the members of a major constituenylvath more than 1000 members.
Therefore meetings of Branch3/24 were outsideuhsdiction given to me by Article
90A(2)(d).
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27. Despite Mr O’Neill's assertion to the contralrgm inclined to the view that Rule 17.8,
which regulates the frequency of branch meetirggg,rule relating to the constitution or
proceedings of a committee. But however that neythe definitions in paragraphs (10),
(11) and (12) of Article 90A mean that Branch 3i24ot an executive committee or a
decision-making meeting for the purposes of pagyg(2)(d) of that Article. Consequently,
| find that | do not have jurisdiction to determic@mplaints about its constitution or
proceedings.

28. The Union had doubts about whether Rule 1&am@scwithin my jurisdiction under

Article 90A (2)(a) of the 1995 Order. Its position this question shifted over the course of
the hearing. Mr O’Neill conceded that the ruleswathin my jurisdiction, but later

withdrew the concession. In summing up, howelreragreed that ultimately the burden of
Mr MacKay’s complaint was that the failure of hisaBch to hold meetings had led to him
being denied the opportunity to be elected to aeregional committees, and he accepted
that it came under Article 90A(2)(a), which covénges relating to.... the appointment or
election of a person to.... any office”.

29. On the substance of the complaint, Mr O’Ngalid that it was entirely misconceived; it
assumed that Branch meetings could elect persotws time Regional Committee and the
regional “equalities” committees (for disabled memrd) women, ethnic minorities etc), but
this was not so. The members of the equalities cttews were elected from among the
members of the RISCs and the AACs, in accordantteRule 11.4. The Regional
Committee (in Ireland, the Irish Executive Comneltevas elected from the RISCs, the
AACs and the equalities committees.

30. Mr O’Neill said further that under Rule 6.2ygerson wishing to stand for or be elected
to lay office in the Union had to be an accountabl@esentative of workers. Rule 6.3 gave
the Executive Council exclusive power to defines tieirm, but added that the definition must
include ‘Branch office-holders who are in employment, shewards, health and safety
representatives and equalities representativeskecutive Council Guidance on Rule 6
issued in September 2008 extended this list taidecconvenors and learning
representatives. Convenor, shop steward andeaffpresentative posts listed were
workplace posts, i.e. a person had to be emplayedaorkplace to hold them (see Rule 18.1,
reproduced in para 14 above); and Rule 6.3 exipli@guired Branch officers to be
employed. It followed that only an employed persounld be an accountable representative
of workers and eligible for election to lay offic&his was understood throughout the Union
and, indeed, Mr McKay himself understood it, siitagas the whole basis of his Complaints
1 and 2 about Mrs Kelly’s eligibility. But at thiene of the elections he claimed to have been
excluded from, Mr McKay was not employed (nor, MN@Ill added, did he hold any

Branch office). He was not an accountable repitasige of workers and was not eligible to
stand. Branch 3/24’s failure to meet did not deimy the opportunity to do so.

31. On the question whether Rule 17.8 is a rwdéithwithin my jurisdiction under Article
90A(2)(a), | consider that the Union rightly coneddhat it was. That Article gives me
jurisdiction over‘rules relating to...the appointment or electionaperson ...to any office.”
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On the face of it, Rule 17.8 is a rule laying daWwat Branch meetings will be held once a
month at designated time and place, and allowirggngés in the frequency, time or place of
meetings under certain conditions. It does nottroerappointments or elections to office.
However, it has been established in a number afes of the Great Britain Certification
Officer that his jurisdiction is not confined toes that explicitly mention the matters set out
in S.108A(2)(a) of the Trade Union and Labour Retes (Consolidation) Act 1992, which

is the Great Britain equivalent of Article 90A(2)(anore general rules, which clearly “relate
to” those matters in the context of a given comylanay also come within jurisdiction.
Relevant decisions were reviewed by the Great iBr{fertification Officer inDawes v Royal
College of NursingD/42-43/10-11)paras 47ff.

32. In one of the decisions there reviewieghth v UNIFI, CO/1964/18 October 2004),
the Certification Officer pointed out, however, ttlze potential extension of jurisdiction
deriving from the wordsrelating to” must be viewed restrictively. He said:

In my judgment, however, the use of the word “eglalbes not have the effect of
extending my jurisdiction to all those rules whiolich upon, no matter how
obliquely, the matters set out in section 108A(Z)nd that the connection between
the rule allegedly breached and the matters setroséction 108A(2) must be clear
and direct. Whether a rule is one relating to attexalisted in section 108A(2) is a
matter of fact and degree to be determined in tfeaimstances of the particular
case.”

| respectfully agree with this reasoning. If tHere | am to regard myself as having
jurisdiction in the present instance, | have tsatsfied that there is a clear and direct
connection between Rule 17.8 and the matters sah duticle 90A(2)(a), i.e‘the
appointment or election of a person....to any effjén the circumstances of this case.

33. In my judgment there is such a connectiomig ¢ase. Branches, as Mr O’Neill
correctly said, cannot elect members directly ®RISCs or the AACs. But they are one of
the routes by which members can be nominated éatieh to those committees, which as
mentioned above, are stepping stones to the eggalihmittees and to the Irish Executive
Committee. TheGuidance for Officers and Staff for the Convening &onduct of
Regional Industrial Sector Conferences and Areavists Meetings’issued by Unite in

July 2009 says (Section 6):

“Candidates for the RISC must be proposed by an@a@ble representative of
workers,_or be nominated by the appropriate braackorkplace. There can be no
self nomination by reps.(my emphasis)

The same document applies the same “general piescgmd procedures” to the AACs; and
a pro-forma note from Regional Secretaries, addtess “all reps in the Region”, advises
them that if they wish to stand for an AAC they mlois nominated by a branch or
workplace.
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34. If Branch meetings are not held, therefore, ointhe routes to nomination for election
to a RISC and/or an AAC, and thence to other realioommittees, is blocked. The Union
acknowledged that there could be circumstancesigtihd maintained that they would be
rare) in which the Branch route would be the onlg available to a prospective candidate.
Consequently I find that Rule 17.8, which requiBeanch meetings to be held, has a clear
and direct connection with the matters set outrticke 90A(2)(a) and comes within my
jurisdiction in the circumstances of this case .

35. Since the Union conceded that no meetingsafi@h 3/24 had been held in 2008 or
2009, | declare that by that failure it breachedeRly.8.

36. When | make a declaration, | am required bychr 90B(3) of the 1995 Order, if |
consider it appropriate to do so, to make an eefoent order to remedy the breach and/or
to ensure that it or a similar breach does not oicctuture.

37. Mr Andress, for Mr McKay, argued that | shbudlake an enforcement order in respect
of the breaches of Rules 17.7 and 17.8. He dtuduagh the Union sought to make light of
it, the failure to hold Branch meetings and ele@righ Officers was a serious matter. It
was a deliberate strategy to keep Mr McKay andstigporters out of office in the region
and an abuse of the Union’s democracy. An enfoecg order should be made to protect
all members against such abuse. It should retfuétethe elections held in the autumn of
2009 for RISCs and AACs be re-run, with Mr McKaypéted to be a candidate: or that a
seat be “made available” for him on the Belfast A&@l the Irish Executive Committee

(Mr Andress did not identify any mechanism in theidsh’s rules or custom and practice by
which this might be done).

38. Mr O'Neill, for the Union, submitted that woder should be made. He said that Mr
McKay personally had suffered no disadvantagenmseof election to office from Branch
3/24’s not meeting in 2009. He would not havenbelgyible to be a candidate for a RISC
or an AAC or another committee, because he waamatcountable representative of
workers, being neither a workplace representatorean employed Branch office-holder.
Mr O’Neill acknowledged that Complaint 3 did not mien Mr McKay personally but
referred generally to “eligible members” of the Bech, and he accepted that it was
“theoretically possible”, though in his view verglikely, that some member of Branch 3/24
who was an accountable representative of worketsweshed to stand had been unable to
get nominated. However, he said that no-one eldentmde a complaint and despite its
general wording, Complaint 3 was actually aboutNiéKay’s personal grievance — as Mr
Andress’s proposed remedies clearly confirmed.aniy case nomination by a branch was
rare in practice, most nominations came from wakes.

39. Mr O'Neill said further that Branch 3/24 wasmrunning properly, following the
election of Branch officers in May 2011. Any misehhad largely been remedied. He also
pointed out that there would be elections in Sepa®ctober 2011 for membership of the
RISCs and AACs and the committees that were eldobet them. In his submission it
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would be wholly disproportionate in terms of costiaisruption in the Region to order re-
runs when fresh elections were so close.

40. Mr Andress was able to offer no evidenceupsrt of the assertion that the failure to
hold Branch meetings had been a conspiracy to kikdficKay and/or his supporters out of
office, nor was any account given as to why suchrespiracy should have been formed or
what was the basis of the alleged power strugdleinvihe Region. For the reasons given
by Mr O’Neill, | do not believe that Mr McKay wasdied the opportunity to stand for a
RISC or an AAC because of the breaches of Rulesdd 17.8. Even if | had reason to
believe that he or another member of Branch 3/24leeen denied that opportunity, | would
not regard a re-run of elections held in 2009 s=agonable remedy in the circumstances of
this case. | agree with Mr O’Neill that that woudd disproportionate, given that there will
be new elections for these committees, and thelisgga&ommittees and the Irish Executive
Committee, in a few months time. | do not see thate would be any case for “finding a
place” for Mr McKay on one or more of these Comeet for the remainder of its current
term, even if the Union had a mechanism for domgaghich the Union says it does not, and
for which | find no sanction in the rulebook at alaye. As regards the future, the Union has
confirmed that Branch 3/24 is now operating aceagdo rule. With Mr McKay as
Chairman, | am confident it will continue to doaad will not repeat these breaches. For
these reasons | do not consider it appropriateakenan order in relation to the breach of
Rule 17.7 or Rule 17.8.

Observation

41. Under 17.5 of the Union’s rulebook, a brandhcl fails to hold an Annual General
Meeting is to be suspended and its members alld¢atanother branch, subject to appeal.
Branch 3/24 held no meetings at all in 2008, 2092010, but Rule 17.5 was not applied.
This is not a matter | am required to pronouncenupdhe present case, but I think it worth
bringing to the Union’s attention, since a sima#auation occurring in future, in any branch,
could give rise to a breach of rule complaint.

R Gote

Roy Gamble
Certification Officer for Northern Ireland
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