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DECISION OF THE CERTIFICATION OFFICER ON AN APPLICAON UNDER
ARTICLE 90A OF THE TRADE UNION AND LABOUR RELATIONS(NORTHERN
IRELAND) ORDER 1995.

Mr D BELL
Vv
CwWu

Date of Decisions: 31 August 2010

DECISIONS

Upon application by the applicant under Article 9DAof the Trade Union and Labour
Relations Order 1995 (as amended) (“The 1995 Oyder”

(1) I refuse to make the declaration sought byatglicant, that on or around'Sune 2007
Emergency Proposition 1 was admitted for debatéhéoTelecoms and financial services
Conference Agenda in breach of Rule 10.1.3.

(2) 1 refuse to make the declaration sought by dpplicant that the withdrawal of his
nomination to the Irish Congress of Trade Unionedtive Committee by the General
Secretary of the CWU, Mr W Hayes, and the NortHeztand Regional Secretary CWU, Mr
L Huston, without their providing the applicant vian explanation or seeking a democratic
decision from the NEC or the Northern Ireland RagidCommittee, was an act of discipline
that imposed a disciplinary sanction without inwvgkithe Union Rules on Disciplinary
Procedures contrary to Rule 14 and/or was a disaigl action which subjected the applicant
to a significant detriment.

(3) | refuse to make the declaration sought byapplicant that on or around” Rugust
2007 the General Secretary of the CWU, Mr W Hayaied to deal with the applicant’s
complaint that Mr L Huston, CWU Northern Irelanddrmal Secretary, breached the Rules
of the CWU (rule 4.1.5) when he wrote to the Geh&excretary, Irish Congress of Trade
Unions, withdrawing the applicant's nomination teetiICTU Executive Council without
seeking endorsement of that decision by the CWU [d&@or the Northern Ireland Regional
Committee. The applicant also cited M Hayes ared\thtional Officer, Mr J Baldwin, in this
complaint.

REASONS

1. By an application dated T2December 2007, the applicant, Mr David Bell, méete
complaints against his Union, the CWU.

2.  Following correspondence with my office, the apght withdrew seven complaints.
The complaints he wished to pursue were confirmekllitm in the following terms :-



Complaint 1

That on or around thé"sJune 2007 Emergency Proposition 1 was admittedebate to the
Telecoms and Financial Service Executive Conferégsnda in breach of RulB0.1.3. The
issue of support for another Trade Union in seekewpgnition rights is a TUC and wider
Labour Movement matter which is the responsibitifythe National Executive Committee
and therefore the Business of the General Conferand not the Telecoms and Financial
Services Conference alone.

| would therefore, seek a determination that EmargeProposition | was inappropriately
placed for discussion at the Telecoms and Finarg@gaice Conference in breach of Rule
10.1.3.

Complaint 2

That on or around the $5lune 2007 my nomination to the Irish Congressrafi& Unions
Executive Committee, which has been unanimouslgeyby the CWU Northern Ireland
Regional Committee, was withdrawn by the Generakr&ary CWU, Mr W Hayes and the
Northern Ireland Regional Secretary, CWU Mr L Hustavithout providing me with an
explanation or seeking a democratic decision frov NEC and/or the Northern Ireland
Regional Committee to do so. | believe that thiswa act of Discipline that imposed a
disciplinary sanction without invoking the Union IBsi on Disciplinary Procedures contrary
to Rule 14 — discipline and/or it was disciplinagtion which subjected me to a significant
detriment.

Complaint 3

That on or around™August 2007 the General Secretary, CWU, Mr W Hdgésd to deal
with my complaint that Mr L Huston, CWU Northerreland Regional Secretary breached
the Rules of the CWU (rule 4.1.5) when he wrotéh General Secretary, Irish Congress of
Trade Unions (ICTU) on or around 23une 2007 withdrawing my nomination for election
to the ICTU Executive Council without seeking ersdnent of that decision by the CWU
NEC and/or the Northern Ireland Regional Commitidee General Secretary, Mr W Hayes
and the National Officer Mr J Baldwin were alsaditin this complaint.

3. The complaints are matters potentially within jonysdiction under Article 90A (2) (b) and
(d). They were investigated in correspondencemyffice and, as required by Article 90B
(2) (b) of the 1995 Order, the parties were offetee opportunity of a hearing, which took
place on Thursday f7ZJune 2010.

4. The application to my Office followed upon twlaims relating to the same events made
by Mr Bell to the Office of the Industrial Tribulseand the Fair Employment Tribunal. |
postponed my hearing until the Tribunal claimsudtidoe resolved. In the event, one of the
Tribunal claims was withdrawn. The other was tister a full Tribunal hearing commencing
on 5" October 2009, but the applicant and the Unionexdjeesettlement on that date and the
claim was withdrawn.



5. A term of the settlement stated: “The claimaagrees to withdraw his claims against the
Respondent to the Northern Ireland Certificatioffic®, which claim was made under the
Trade Union and Labour Relations N.I Order 199%| tantake no steps to pursue that claim
any further”.

6. Mr Bell did not withdraw his application to mé correspondence with my office, the
parties agreed that the settlement had broken do@orrespondence ensued between my
office and the parties’ representatives, culmirain Mr Bell and the Union agreeing that
the application to me should proceed, rather thaar tcontesting the breakdown of the
settlement in another forum. The hearing wasae20th April 2010, but had to be deferred
(the ash cloud from the Icelandic volcano prevendim travel on the day).

7. The hearing took place on"L.June 2010. The Union was represented by Mr John
Baldwin, its Head of International Affairs, whowgaevidence for the Union; Ms Andrea
Snowdon, its Head of Administration, accompaniead;tshe did not give evidence.

Mr Bell acted in person and gave evidence on Wis behalf. He was accompanied by Ms
Feenan, currently Secretary of the CWU N.I. CldriBeanch, who did not give evidence
beyond orally confirming that her witness statemeas factual and could be taken as read:
she was not questioned by the Union. A 244 pamelle of documents containing relevant
correspondence and papers was prepared by my &dfidbe hearing. It included case law
decisions and witness statements made to the adfitkee Industrial Tribunals and the Fair
Employment Tribunal, which were provided by the laggmt. Relevant statutory extracts and
relevant national rules of the union were includedhe bundle, along with the National
Executive Council (NEC) Annual Report of 2006/208id relevant ICTU papers, plus
relevant papers from the Union’s 2007 ConferenCegies of the full rule book of the Union
(2006 Rules) were in evidence at the hearing. ThemJ provided a skeleton argument,
copies of which were supplied to Mr Bell and Ms iir@® on the morning of the hearing, and
time allowed to study it.

8. At the end of the hearing, the Union undertaogrovide at my request a number of
documents relating to the processing of Nationatpline Cases within the CWU. These
were received by my Office oi"@uly 2010. The applicant undertook to providetetene
had sent to the Chairman of the Standing Ordersrltge of the Telecoms

Industry Conference in May 2009. This was receilygdhy office on 2 June 2010

Findings of Fact

9. In 2007, when the events that gave rise to dbpiglication occurred, Mr Bell was the
Secretary of the Clerical Branch of the CWU in Merh Ireland. He was also a Regional
Assistant Secretary. In addition, he worked foe t8WU representing members at
Industrial/Fair Employment Tribunals for which hgpaars to have been paid on a per case
basis. He had been a member of the CWU and itkepessor unions for 34 years. He is still
a member of the Union.

10. The CWU'’s highest body — outside Annual Confeee- is the National Executive
Council (NEC), which is responsible for the generanagement of the Union. Below the
NEC there are two “Industrial Executives”, the RbdExecutive and the Telecoms and
Financial Services Executive, which are responsible occupational and conditions of
service issues within their respective industrieshe Telecoms and Financial Services



Executive (T&FSE) covers engineering workers, chdriworkers, and operators and
ancillaries. The Northern Ireland Clerical Brarnbhrefore falls within the T&FSE’s sphere.

11. In late 2006 British Telecommunications (BT)organised its separate operations in
Northern Ireland and the Republic of Ireland aggle all-island organisation, known as BT
Ireland. The Northern Ireland Clerical Branch diVO became concerned about possible
implications of this for its members, for examphatt it might bring changes in their terms
and conditions, or pose a threat to their jobs dirkvwere transferred between Northern
Ireland and the Republic. The Branch raised thade@ated issues with the T&FSE through
the Union’s Deputy General Secretary (Telecomsih wiview to initiating a general policy

debate around them. It appears to have receivedesmonse to its approach, and was
disappointed in its hope of provoking, and paragipg in, a policy debate. The Branch
seems to have gone on to develop its own policyatds/the new situation arising from the
creation of the all-island organisation; namelyattiit should start recruiting BT Ireland

clerical employees in the Republic; and that itdtdcseek a merger with CWU Ireland, a
separate and unrelated union based in the Repuldlich already recruited BT employees
there.

12. The 2007 Annual Conference of the CWU was lreBournemouth on the®to the &
June, with the General Conference, attended bygdtde from the whole of the Union,
taking up the first two days, and the Conferendesazh of the Industrial Executives the
remaining four.

13. The business of the T&FS Conference include@&raergency motion, E1, which was
admitted to the agenda by the T&FS Standing Or@ersmittee by a supplementary report
issued on 24 May 2007. This motion, which was ¢mn by the T&FS Executive itself,
concerned CWU lIreland and read;

“El. This conference expresses its anger and contteath BT refuses to give
recognition to CWU Ireland in respect of those merslrecruited by that union in
BT in the Republic of Ireland. The refusal of BTagree to recognition despite the
success of the CWU Ireland in increasing its mestiprlevels in ROI suggests that
the company is attempting to avoid recognitiorrafi¢ unions outside of UK.

This leaves BT potentially in breach of its intefaaal obligations on trade union
recognition.

The T&FSE is instructed to provide all necessargpsut and assistance to CWU
Ireland in its efforts to achieve recognition in Bilthe Republic of Ireland.
Furthermore, the T&FSE is instructed to monitor sty BT’s response to trade
union recognition in all countries where the comypapperates and to provide
assistance through UNI where this is requested.”

(“UNTI" in the last line above stands for “Union Nwdrk International”, which is described as
a global union for skills and services, to whicleo®00 unions worldwide are affiliated).

14. Mr Bell attended the Annual Conference aslegage from the Northern Ireland Clerical
Branch. The branch instructed him to oppose ae#t Hege withdrawal of E1, because the
motion conflicted with its own policy and because&onsidered that the whole subject had
not had the informed debate which should have plert@doption of such a policy.



15. On 3 June, in the course of a debate on aomati the General Conference, Mr Bell
made reference to motion E1. He said that undeUtiion’s rules, E1 should be discussed at
the General Conference, not the T&FS Conferencegause it had clear implications for the
postal side, and that the Northern Ireland Regioth® CWU had not been consulted about
the issue of recognition by BT of CWU Ireland. &kked that the T&FS Executive withdraw
E1 from its Conference agenda. There was no regptonthis request.

16. Motion E1 was scheduled for debate on 7 Juxighe start of the T&FS Conference on
5 June, Mr Bell raised a point of order, in which hgain asked that the motion be
withdrawn. His reasons were as set out abovewlthtthe additional argument that because
it had an international dimension (CWU Ireland veas organisation outside the UK, and
there was reference to UNI), the motion was cleadgut matters that were reserved for the
General Conference. He said it would be a breddheoUnion’s rules, in particular Rule
2.1.9, which gave decisions on affiliation and jegsation in outside organisations to the
General Conference and the NEC, if it were debat¢de T&FS Conference. (I note here in
passing that Mr Bell did not make a claim to mewbmweach of Rule 2.1.9). The Chairman
of the Conference undertook to make a statemewrddfie debate on E1 on 7 June, which
he duly did. He said that he had checked thelrotk and spoken to the General Secretary’s
office and other relevant departments, includingaaently the President of the Union, and he
ruled that‘This is in order to be on this agenda.The text of the transcript of his speech is
somewhat obscure but his reasoning appeared thidiestipporting recognition of CWU
Ireland in negotiations with BT was a matter thféected the telecoms side and was proper to
the T&FS Executive, though dealings with CWU Irelatself, or with bodies such as the
Irish Congress of Trade Unions, were general isanesfor the General Secretary’s office.
Mr Bell challenged the ruling and called for a vate it. The chairman agreed and
Conference voted that it was in order for it toatetE1.

17. The debate therefore went ahead as scheditedGeneral Secretary of CWU Ireland
addressed the Conference immediately before thatelelSome BT managers were to be in
the conference hall and the debate was partly det@rto impress them with the CWU'’s
support for CWU Ireland. Mr Bell opposed the matitvery reluctantly”, for the reasons
already indicated. He moved a motion of “next bass”, which, if passed, would mean that
the Conference would set E1 aside and move todkeitem on the agenda. This was put to
Conference, but was defeated. The Conference ovettt pass E1.

18. In March 2007, Mr Bell had been nominated special meeting of the Northern Ireland
Regional Committee of the CWU to stand as a camelitad the Executive Council of the
Irish Congress of Trade Unions (ICTU), at electitmbe held at ICTU’s Conference in July
2007. His nomination was confirmed by ICTU in st kirculated around the middle of June.
On 20 June, however, he received a copy of a Iettetr by Billy Hayes, General Secretary of
the CWU, to David Begg, General Secretary of ICTIthis said:

“14 June 2007
Dear David,
NOMINATION FOR ICTU EXECUTIVE
The nomination previously submitted by Lawrencestbly Regional Secretary
Northern Ireland, in the name of Davie Bell is wdithwn.
Please confirm receipt of this notification. Ifuyaeed to discuss this matter please
contact John Baldwin, Head of International Affainsthe first instance.
Yours sincerely



W Hayes
General Secretary
Cc: Lawrence Huston, Davie Bell, Northern IrelanchBches.”

19. Mr Bell wrote at once to the Mr Begg advisimgn to ignore Mr Hayes’s lettégs |
have no intention of withdrawing my nomination'He said that his nomination had been
unanimously endorsed by the Northern Ireland Redi@ommittee of the CWU, which had
not been consulted about Mr Hayes'’s letter. Hetveento allege that Mr Hayes and Mr
Baldwin (to both of whom he copied his letter) lmekn conducting a campaign of bullying
and harassment against him, of which the withdrasfahis nomination might be further
evidence.

20. Mr Bell also contacted Mr Huston about theaitin. He alleges that Mr Huston told
him that his interventions at the CWU Conferencd bBmbarrassed the CWU Ireland, and
that the withdrawal of his nomination to ICTU wasrétribution” for this.

21. On 25 June 2007 Mr Hayes wrote to Mr Hust@trutting him to write immediately to
ICTU withdrawing Mr Bell’'s nomination. This appeato have been done because of a
belated recognition that as Mr Huston had orignallbmitted the nomination, he would be
the appropriate person to withdraw it. Mr Hustorot® as instructed on 26 June, but with
some reluctance, and after asking for legal adira@ the Union, which he did not receive.
He had tried to arrange an emergency meeting oR#éggonal Committee, which Mr Bell
had asked him to do, but had not succeeded beochtise short notice.

22. Having seen Mr Huston'’s letter, Mr Bell wratgain to ICTU on 28 June. He repeated
that he had been properly nominated and requesétdis name remain on the ballot paper.
He said that the withdrawal was unconstitutionalemthe CWU's rules, as neither the NEC
nor the Northern Ireland Regional Committee hackedrit. He repeated his allegations of
bullying and harassment.

23. Mr Bell was a delegate to ICTU’s conferencevali as a candidate for election to its
Executive Council. On the first day of the confexgnhe raised a point of order, by which he
sought to have the withdrawal of his nominatiorféreed back”, but the conference rejected
this and his nomination remained withdrawn.

24. On 9 August 2007 Mr Bell sent a six-page fteiibeMr Hayes in which he said he was
raising a formal grievance over Mr Hayes’s lettérld June to Mr Begg of ICTU. The
grievance also extended to the roles of Mr Baldawid Mr Huston in the matter. As well as
stating that the rules of the Union had been brpkan letter contained allegations that the
withdrawal was bullying and harassment, victimsatiand abuse of power; had racial,
political or religious motives: was a denial of theman right to dignity and respect; and
constituted unjust discipline and a denial of natyustice. It listed the Northern Ireland
legislation on Fair Employment and Treatment, arateRRelations, as well as the 1995
Order, as statutes engaged by these allegatiomsBeNMconcluded by asking what steps the
Union would take to remedy the breach of rules whdther it would ensure an independent
investigation of his complaints; and by requespngposals from Mr Hayes, Mr Baldwin and
Mr Huston to compensate him for their alleged ofshagainst him.

25. Having received no reply, Mr Bell sent a red@non 14 September 2007, in which he
added a further grievance, namely that the withdfa@i his nomination amounted to a



detriment under the Employment Rights (Northerdaltd) Order 1996. No reply was
received.

26. Mr Bell submitted a Notification of Complaifirm to my Office on 17 December 2007.
The form indicated that he had already lodged apptins to the Fair Employment Tribunal
and the Industrial Tribunal. As mentioned above, mearing was postponed pending the
outcome of the Tribunal proceedings and eventdat¥ place on 17 June 2010.

The Relevant Statutory Provisions

27. The provisions of the 1995 Order which are relevarthis application are:
Right to apply to Certification Officer
90A. —
(1) A person who claims that there has been a bremdhreatened breach of the rules

of a trade union relating to any of the matters trered in paragraph (2) may apply to
the Certification Officer for a declaration to thaffect, subject to paragraphs (3) to

(7).
(2) The matters are—
(b) disciplinary proceedings by the union (inclugliexpulsion);

(d) the constitution or proceedings of any exeeutemmittee or of any decision-
making meeting;

(3) The applicant must be a member of the uniorhawe been one at the time of the
alleged breach or threatened breach.

(8) The reference in paragraph (1) to the rulesaafinion includes references to the
rules of any branch or section of the union.

(10) For the purposes of paragraph (2)(d) a comeeilils an executive committee if—

(@) it is a committee of the union concerned and pawer to make executive
decisions on behalf of the union or on behalf obastituent body,

(b) it is a committee of a major constituent bodyl das power to make executive
decisions on behalf of that body, or

(c) it is a sub-committee of a committee fallinghw sub-paragraph (a) or (b).

(11) For the purposes of paragraph (2)(d) a decgisimaking meeting is—
(a) a meeting of members of the union concernedh@rrepresentatives of such
members) which has power to make a decision onnaatyer which, under the
rules of the union, is final as regards the unianwdich, under the rules of the

union or a constituent body, is final as regardatthody, or
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(b) a meeting of members of a major constituentyb@ad the representatives of
such members) which has power to make a decisi@mpmatter which, under the
rules of the union or the body, is final as regattukst body.

(12) For the purposes of paragraphs (10) and (lif)relation to the trade union
concerned—

(a) a constituent body is any body which forms paErtthe union, including a
branch, group, section or region;

(b) a major constituent body is such a body whiak imore than 1,000 members.
Declarations and orders
90B. —
(1) The Certification Officer may refuse to accept application under Article 90A
unless he is satisfied that the applicant has takiémeasonable steps to resolve the
claim by the use of any internal complaints procedaf the union.
(2) If he accepts an application under Article 9@ Certification Officer—
(a) shall make such enquiries as he thinks fit,

(b) shall give the applicant and the union an oppoity to be heard,

(c) shall ensure that, so far as is reasonably pcable, the application is
determined within six months of being made,

(d) may make or refuse the declaration asked fod, a
(e) shall, whether he makes or refuses the decdtaragive reasons for his decision

in writing.

The Relevant Union Rules (CWU Union Rules 2008)

28. The Union rules that are relevant to this igppbn are:

Rule2 Objectives

2.1.9. To affiliate to and participate in such ongsations as Annual Conference or the NEC
decide are in the interests of the members. NE@Gides shall be subject to ratification by
the subsequent Annual Conference

Rule4 Members Entitlements and Obligations

4.1. Members of the Union are entitled to:

4.1.5. stand for Union office in accordance witk fRules and Branch Constitution

8



Rule 10 Conferences
10.1 General

10.1.3. The procedures for promoting policy in HgC, and the wider labour movement,
and associated delegations will be the respongyilf the NEC.

10.2 Business of the General Conference

10.2.1. The business of the General Conferencé Ishab consider motions submitted by the
NEC, Branches and Regional Committees and to receireport from the Officers and the
NEC.

10.10 Telecoms and Financial Services Conference
10.10.2. Business of T&FS Conferences

(a) they shall consider motions submitted by the T&K&cHtive and Branche;

(b) they shall be the supreme authority on those odoupal and conditions of
service issues relevant to each particular Confeeeand within the remit of the
T&FSE;

(c) The T&FSE shall be responsible for allocating titmeach session.

(d) the T&FSE shall carry out all instructions arisiraut of motions affecting pay
and conditions carried at the T&FS Conference.

10.13 Business of Postal Conference

10.13.1. The business of the Postal Industry oti@e Conferences shall be to receive
reports from the Postal Executive and the Postah@ing Orders Committee, to deal with
motions submitted by the Postal Executive, Branchesl Business Co-ordinating

Committees.

10.13.2. The Postal Conferences shall be the supranthority on the occupational and

conditions of service issues, which are relevargaoh particular Conference and which are
within the remit of the Postal Executive. The Po&anference shall not discuss items of
common policy, which are proper to the General @aarice.

10.13.3. The Postal Executive shall carry out aitructions of motions carried at Postal
Conferences.

Rule 14 Discipline

14.1. General

14.1.2. A member shall be liable to disciplinaryi@e in respect of the following:

(a) Acting in breach of the Rules of the Union;
(b) Behaving in a manner contrary to the interestshefWnion;



(c) Failing to carry out lawful and reasonable instriarts of a Branch, the NEC, Annual
or Special Conference;

(d) Being a member of a Union or association of emmeydhe interests of which
conflict with those of the Union, or speaking arcaiating literature on behalf of any
such union or association.

14.3. National Discipline Committee Powers and Procedures

14.3.1. All matters requiring consideration undkistRule shall be referred by the General
Secretary to the NDC. Such matters may be refdayegither a member or a Branch.

14.3.6. Following the full hearing of a complaihetNDC may exercise any one or more of
the following powers:

(a) censure the member concerned,;

(b) fine the member such sum as the NDC shall con$aderand reasonable, having
regard to the circumstances;

(c) suspend the member from membership or from alihgrkeenefits of membership for
such time as may be determined;

(d) remove the member from any office;

(e) disqualify the member from holding office for spehiod as the NDC may determine;

() impose a suspended sentence for so long as the 82l consider just and
reasonable;

(9) expel the member from the Union.

Summary of Submissions

29. Mr Bell'sfirst complaint is that Rule 10.1.3 was breachgdhe fact that motion E1 was
debated in the T&FS Conference, instead of in teeegBal Conference. Rule 10 as a whole
is headed “Conferences” and 10.1.3 is part of &mdiictory “General” section. It reads:

“The procedures for promoting policy in the TUC, dhd wider labour movement,
and associated delegations will be the respongybilf the NEC”

Mr Bell said that a decision to support anothemouanin seeking recognition rights is a TUC
(or in this case ICTU) and wider labour movementtera The NEC was responsible for it
under Rule 10.1.3; and the Annual Report of theCNEIr Bell supplied a copy of the
2006/07 Report) confirmed that it was so in pracitso, since it showed the NEC taking
responsibility for matters involving the TUC, ICTEnd Union Network International.
Matters that fell to the NEC were the businesshef General Conference, and consequently
to debate them in the T&FS Conference was a brefchle 10.1.3. Mr Bell said also that
motion E1 was proper to the General Conference rmthar ground; namely, that it had
potentially major implications for members on thestal side of the CWU and should
therefore not be debated, and potentially adopsedraon policy, in a forum in which those
members were not represented. In addition, hetignesl whether the motion was properly
granted emergency status: he had learned that&R& Executive had been in discussions
with CWU Ireland about support for months, withauforming the Northern Ireland region,
and would have had ample time to get it on the dgdyefore the closing date for ordinary
motions.
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30. On his second complaint, that the withdrawaiis nomination for election to ICTU’s
Executive Council constituted an act of disciplngside the Union’s disciplinary rules (Rule
14), Mr Bell said that the Union accepted that Mayels had withdrawn the nomination on
his own authority, and that he ought to have soulgatapproval of the NEC and/or the
Regional Committee. That is, it admitted a breaictule. Mr Bell said that he had suffered
a detriment by this action, in that he had lostdpportunity to hold office in ICTU and had
been embarrassed and humiliated publicly, withie WU and at ICTU. Yet no
disciplinary charge had been brought against hieret had been no procedure in accordance
with Rule 14 and no hearing at which he could pgtdase. He said that at the CWU
Conference he had put forward, in democratic dellhéeviews which the Northern Ireland
Clerical Branch had mandated him to put forwardeséhviews were not, as the Union
claimed, contrary to its policy, because there m@¥Jnion policy on BT and CWU Ireland at
that time, and the T&FS Executive had not resporiddtie Clerical Branch’s proposals that
one should be developed. The withdrawal of the ination was disciplinary in intent, a
punishment for his actions at the Conference, ahdd been taken without reference to the
procedures laid down in Rule 14.

31. Mr Bell's third complaint is that Mr Hayes bidhed Rule 14.3.1 in that he failed to refer
Mr Bell's grievance letter of 9 August 2007 to tNational Disciplinary Committee. That
letter contained allegations that Mr Huston, Mrd&ah and Mr Hayes himself had breached
the rules of the Union in withdrawing his nominatito ICTU, and breach of the rules is a
disciplinary matter under Rule 14.1.2. Under Rulé.3.1 ‘All matters requiring
consideration under this Rule shall be referredthyy General Secretary to the NDC.'Mr
Hayes did not refer the matter to the NDC and lgydimission breached Rule 14.3.1.

32. For the UnionMr Baldwin said, in respect of the first comphaithat while it was right

to say that the NEC is responsible for TUC, ICTUW amernational matters, nevertheless it
was within the authority of the NEC to devolve posven these areas to the two Industrial
Executives. It would not do so if the issue akstavas obviously of critical importance for
the Union, but the question of supporting anoth@onis bid for recognition in BT Ireland
was not of that magnitude. The T&FS Executive Jumlfjed that the subject of motion E1
was within its competence. Mr Baldwin said that ¢juestion as to whether a motion was on
the agenda of the right conference was a mattefondhe NEC, but for the Standing Orders
Committee (SOC) of that Conference. A ConfereB@& had an autonomy not granted to
other bodies within the Union. This was becauseddmocratic principle of the Union was
that members in Conference should determine palncl to ensure that this happened, it was
necessary for Conference business to be governeddogly that was not part of the Union
bureaucracy. In this case, the SOC of the T&FS @enice accepted motion E1 on to the
agenda, reconsidered that decision when Mr Belll@hged it, and re-affirmed it; and the
Conference then endorsed the decision. There eagstanding and well-understood
procedures within the CWU about how motions getm@onference agendas and how they
can be challenged. These procedures were folldavétk letter in this case and the decision
was taken finally by Conference itself, in line lwthe democratic principle.

33. Mr Baldwin denied Mr Bell’s claim that motidfil had potentially major implications
for the Postal Executive. He also rejected Mr Beajuestioning of the award of emergency
status to the motion: the fact was that it had d®enght forward too late for inclusion as an
ordinary proposition, the SOC had accepted it asraargency motion and it had then been
subjected to the challenge procedures. If it heehbwithdrawn as Mr Bell wished, it could
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not have been tabled elsewhere at Conference huitviave had to be postponed until the
following year.

34. On the second complaint, Mr Baldwin said tdaton accepted that the withdrawal of
Mr Bell's nomination could have been handled bettéir Hayes could have sought the
endorsement of the NEC and the Northern IrelandidRaty Committee, but if he had, he
would have done so after the event, not beforee rliles of the Union did not cover every
eventuality, Mr Baldwin said, but by custom andagbice the General Secretary had wide-
ranging powers. As General Secretary Mr Hayes dadle to protect the integrity and
reputation of the Union, which he perceived wouddundermined by Mr Bell promoting at
ICTU views that were at variance with CWU policit. was for that reason that he decided
that Mr Bell's nomination must be withdrawn, notr fany motive of “retribution” or
punishment. The Northern Ireland Clerical Brancpalicy, which Mr Bell strongly
supported, was to recruit in the Republic of Irelam competition with CWU Ireland; but
the CWU policy, which it had no plans to changeswat to recruit outside the UK, and to
support CWU Ireland’s bid for recognition in theggélic by BT Ireland. Mr Hayes acted to
prevent damage to the Union from this situation.

35. Mr Baldwin said that the detriment that Mr Bd&imed to have suffered appeared to be
hurt feelings arising from his embarrassment or ihation over the events at the Conference
and after. He had certainly not suffered any fananloss, or any loss of office — having
never been elected to office in ICTU.  Mr Baldvgueried whether hurt feelings had any
remedy from the Certification Officer, or were n@ither within the jurisdiction of the
Industrial Tribunals.

36. As regards the third complaint, the Union ateeé that Mr Hayes had not referred Mr
Bell's letter of 9 August to the NDC under Rule 1%his was because, Mr Baldwin said, the
letter did not invoke Rule 14. It was not intendedit was clearly written with a view to
supporting a grievance claim at an Industrial Tmdly not with initiating disciplinary
proceedings within the Union. Mr Bell began byiegyhe was raising a “formal grievance”
and although the letter was long and detaileddingt say, in terms, that he wished to charge
anyone under Rule 14 with any particular disciplynaffence. The Union had a well-known
prescribed procedure for invoking the disciplingamocess and it was not sufficient for
someone simply to write expressing unhappinesstadmne alleged action in breach of rule:
he or she had to name the person(s) they wishedaige and state clearly which rules had
been breached, and how. Moreover, the fact thaheaend of his letter, Mr Bell asked for
proposals to compensate him undermined any claiat if$ purpose was to initiate
disciplinary proceedings: for compensation is ot pf the Union’s disciplinary process,
which has to do with penalising offenders and dusscontemplate compensating those who
bring the charges. Mr Baldwin pointed out alsot tthee word “grievance” is not used in
relation to discipline of members of the Union: tiggevance procedure” that the Union has
is for its employees, not for members or repressas

Conclusions
37. Complaint 1 Rule 10.1.3 is a rule about part of the dutiesape of the NEC. It
therefore comes within my jurisdiction under AricBOA(2)(d) of the 1995 Order, which

allows applicants to bring complaints about breacloé union rules relating tdthe
constitution or proceedings of any executive comemidr of any decision-making meeting.”
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38. Rule 10.1.3 states:

“The procedures for promoting policy in the TUC,datihe wider labour movement,
and associated delegations will be the responsjii the NEC.”

The complaint is that the placing of a motion (Eh) the agenda of the Union’s T&FS
Conference, rather than on that of its General @enice, constituted a breach of this rule.
Motion E1 asked the T&FS Conference to instruct T&FS Executive“to provide all
necessary support and assistance to CWU Irelantsiafforts to achieve recognition in BT
in the Republic of Ireland”and“to monitor BT’s response to trade union recogmition
[other] countries... through UNI...”

39. Mr Bell's argument is that (i) motion E1 walsoat wider union movement matters
which are the business of the NEC under Rule 10(ii)3natters which are the business of
the NEC must go before General Conference; andnfiation E1 went before the T&FS
Conference instead, which was a breach of Rule3.0.1

40. Step (ii) of this argument is not to be foundhe Rules of the Union. Rule 10.2 says
that the business of the General Confererstalt be to consider motions submitted by the
NEC, Branches and Regional Committees and to receireport from the Officers and the
NEC”. However, Rules 10.10.2 and 10.13 limit the T&FSnfecence and the Postal
Conference respectively to matters within the reofithe T&FS Executive and the Postal
Executive, and it would seem to follow, by analotpgt matters that are the responsibility of
the NEC would go to the General Conference. Athéaring, the Union did not challenge
Mr Bell on this point, and | conclude that such t@et normally go to the General
Conference.

41. There remains nevertheless something unsabsyaabout the argument. It holds that a
rule which gives certain responsibilities to oneyp@he NEC) was breached because another
body (the T&FS Conference) debated a motion thatlied those responsibilities; and that
the rule would have been upheld if the General @@mice had debated the motion instead.
If this is a breach of the rule, it is not a very straightfard one. If there were a rule which
gave General Conference (or bett@n)y General Conference) the responsibility to debate
motions on certain topics, then it would be easgéde that if General Conference failed to
debate one of those topics and the T&SF or PostafeCence did so instead, there could be a
breach of that rule. That rule would be aboutrdgsponsibilities of General Conference, and
what the breach was supposed to consist in wouldds. Rule 10.1.3 is a rule about the
responsibilities of the NEC and would most obvigusé breached by the NEC failing to
fulfil those responsibilities on some occasion whemught to, or by some other body
fulfilling them instead without the NEC’s permissio | see no other way, in general, in
which such a rule can be directly breached. Buin@aint 1 is not that Rule 10.1.3 was
breached in either of these ways, but by the T&B8f€ence exercising a responsibility that
belonged to the General Conference. The claim rbestherefore that the Rule was
breached, so to speak, indirectly - that becaus€ MSponsibilities are meant to be debated
at General Conference and motion E1 dealt with NE€ponsibilities conferred by Rule
10.1.3, debating E1 at the T&FS Conference breattedRule. | find this link complicated
and obscure, and in my judgment the argument doeshow that it was a breach of rule
10.1.3 for the T&FS Conference to debate motion Blaccept that if motion E1 were
passed by the T&FS Conference, the T&FS Executigaldvbe given responsibilities (for
some wider labour movement issues) which Rule 20@dserves to the NEC. If it proceeded

13



to exercise these without the leave of the NECretlveould at that point be a prima facie
breach of the Rule. But that consideration dogsseem to me to affect the question | am
asked to answer, namely whether Rule 10.1.3 waschesl by motion E1 being debated by
the T&FS Conference.

42. The Union did not challenge Complaint 1 in #i®ove terms in its written or oral
submissions. It did, however, state that the NB@G jpower to devolve responsibilities to the
Industrial Executives. Mr Bell did not challendpststatement. Under Rule 8.1 the NEC has
wide—ranging powers to manage and control the Unidnch would presumably include a
power to devolve some of its responsibilities,eatst for specific purposes or within limits.
The Union (reasonably, it seems to me) rejectedBlt's claim that motion E1 affected the
postal members of CWU, implying that it was a cond® the T&FS Executive only and
might therefore be left to it by the NEC. It waast clear from the Union’s evidence at the
hearing whether it was saying that there had bdennaal devolution by the NEC in respect
of the subject matter of motion E1 specificallypulgh it was indicated that the NEC and the
Union’s President were content with the motion. Atrer that becomes a T&FS Executive
matter through being devolved is clearly appropriat be debated at the T&FS Conference.
Motion E1 was admitted to the agenda by the Stapn@nders Committee of the T&FS
Conference and survived Mr Bell's challenges, wiienChairman, after consulting outside
the T&FS constituency, ruled that it was in ordethen Conference voted that the
Chairman’s ruling was correct, and finally, whenn@&ence rejected the proposal to move to
“next business”, which would effectively have bledkthe motion. As the Union pointed out,
all the procedures laid down in the Rules and stan@rders were observed, and Conference
expressed its will.

43. Mr Bell produced evidence that, in May 2008,rhade a challenge to another motion
that was placed on the T&FS Conference agenda. mbison, put down by the Northern
Ireland Engineering constituency, instructed theFB&Executive to arrange meetings about
BT Ireland with CWU Ireland and to promote and depepractical working relationships
between the two unions. Mr Bell challenged it be grounds that under Rule 10.1.3 its
subject matter was NEC business and therefore ppate to the General Conference; and
on this occasion the T&SF SOC upheld his challemginout giving reasons. This certainly
shows that the 2009 SOC made a different decismm the 2007 SOC and Conference on a
substantively identical challenge. It stronglyggests that the Union needs urgently to
clarify the question of where the dividing lineléabetween what is appropriate to General
Conference and what to the Industrial Executivef@mmces. However, it is not for me to
decide which of these decisions was the “right”.of®th the SOC and the Conference are
decision-making meetings of the Union in terms dficde 90A(2)(d) of the 1995 Order, but
that Article only entitles me to consider the px®y which such meetings reach decisions,
not the content of the decisions. Both these dew@swere properly made, in a procedural
sense. In any case, | have already concludedRuiat 10.1.3 is not breached by having a
motion on NEC responsibilities debated at T&FS @oarfice.

44. Mr Bell made a secondary argument questiotiiegemergency status of motion E1,
because the T&FS Executive had been discussingosufgr CWU Ireland for months

before the Conference and had time to put the matmwvn as an ordinary motion. Again,
the content of the SOC’s decision in awarding #t&us is not a matter for me, but, from a
procedural point of view, | note that the SOC ateéhe motion by a notice dated 24 May
2007, which indicates that it was submitted on 28yMr earlier and so conformed to
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Standing Order 6a, which stated that emergencyom®tmust be submitted by 22 May or, if
circumstances made that impossible, as soon agfgodsereafter.

For the reasons given above, | refuse to makeehkction sought, that Emergency Motion
1 was admitted for debate to the 2007 T&FS Confarexgenda in breach of Rule 10.1.3.

45. Complaint 2. This complaint is that Mr Hayes’s action in vdtawing Mr Bell’s
nomination as a CWU candidate for election to &UW Executive Council was an act of
discipline on Mr Hayes’s part, in breach of Rule (Discipline) of the Union. It invokes
Article 90A(2)(b) of the 1995 Order, which providies complaints about alleged breaches of
rules relating to disciplinary proceedings by usiorMr Bell complains that Mr Hayes took
the action he did without recourse to the procesllaiel down in Rule 14 and that this action
caused him a significant detriment, in that he esgii embarrassment and humiliation and
was deprived of the opportunity to stand for uradince (in ICTU).

46. The Union did not dispute that the discipinprocedures of Rule 14 were not followed,
but said that this was because the withdrawal ofBdii’s nomination was not an act of
discipline. There was no intention to impose pegeslon Mr Bell for anything he had done
at Conference; the intention was to prevent hirmfaoing damage in future to the reputation
of the Union, by advocating within ICTU a policyathwas in conflict with the Union’s
policy. The Union accepted that it would have béetter procedurally if Mr Hayes had
sought the endorsement of the NEC or the Northexlaridd Regional Committee, but said
that the nomination would have been withdrawn iy ease.

47. There are three situations which fall withe tscope of Article 90A(2)(b) of the 1995
Order. These, which are established in decisignghé UK Employment Appeal Tribunal
(Gallagher v UNISON [UKEAT/0280/05/MAA]) and the &at Britain Certification Officer
(Corrigan v GMB (No 2) [D/35-36/07]), are:

(a) Where a union purported to discipline a memibeit, did not observe its rules in
terms of procedural safeguards and/or the rangpesimissible sanctions.

(b) Where a union in effect disciplined a membeby-imposing a disciplinary
sanction within its rules — but without purportirig invoke its rules concerning
discipline at all.

(c) Where a union subjected a member to a sigmfiaetriment by depriving
him/her of a significant entittement under its mul@lbeit not a disciplinary penalty
within its rules) for a deliberately disciplinaryugose.

48. (a) is a situation where a union initiatesfasmal disciplinary procedures but fails to
apply them correctly. It does not fit the presesde, where it is common ground that Rule 14
procedures were not initiated.

49. (b) is a situation where a union does not \ajigl disciplinary procedures at all, but
nevertheless imposes a disciplinary penalty meatom its rules. The penalties listed in
Rule 14.3.6 are censure, fine, suspension from reeshlp or membership benefits for a
period, removal from any office, disqualificatiomofn holding office for a period, a
suspended sentence, and expulsion. None of thasamposed on Mr Bell. It might be
argued that the withdrawal of his nomination was equivalent of removing him from office
in ICTU, and this is given some plausibility by Bell’s claim that he would inevitably have
been elected to the Executive Council, becauses thvere 30 places and 30 candidates. |
consider this claim to be mistaken, since had Mt EBenained on the list there would have
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been 31 candidates at the time of the electionti{@toutset there were 32 candidates. Two,
including Mr Bell, were withdrawn. The remaining nckdates were appointed without
election.) But in any case, being prevented froamding for office is not the same as being
removed from an office held, and moreover, theiteff referred to in Rule 14.3.6 in my
view is most naturally taken to mean “office in t8&/U”, not any office whatsoever. |
conclude that the present case is not an exampglieuation (b).

50. Situation (c) requires three conditions tesatsfied; the union must impose a significant
detriment on a member by depriving him a signifitcantittement under its rules; the
detriment must be something that is not mentiorea disciplinary penalty in the union’s
rules; and it must be imposed with the intentiowligtiplining the member. The entitlements
of members are set out in Rule 4.1 and include4. a5, “to stand for Union office in
accordance with the Rules and Branch ConstitutionThe Rulebook writes the word
“Union” with an initial capital when it means “theWU” and with a small letter when it
means any other union, as in Rule 14.2(d), whiatestthat a member is liable to disciplinary
action for

“Being a member of a union or association of empk&s; the interests of which
conflict with those of the Union, or speaking orcalating literature on behalf of
any such union or association”.

A member’s entitlement to stand for office therefappears to be restricted to office in the
CWU. In that case, withdrawing Mr Bell’s nomirati for election to ICTU would not
deprive him of an entitlement under the rules, situhtion (c) would not apply.

51. If I am wrong about that, 1 have to considdretiher Mr Bell suffered a significant
detriment, consisting in the loss of the opportutotbecome a member of ICTU’s Executive
Council and the embarrassment or humiliation tl@ssed him within the union and the
labour movement in Northern Ireland, and at theWGQJonference. Being a member of the
Executive Council of ICTU confers a certain prest@n trade unionists and the loss of the
opportunity may reasonably be considered a sigmficletriment; and iNALGO v Killorn

& Simm (1990 IRLR 464) the Employment Appeal Tribunal riduthat taking an action
against a member with the intention of causing kmbarrassment could be described as
subjecting him to detriment.

52. This brings me to the remaining condition $duation (c) - that the action that causes
detriment must be done with disciplinary interftthere is no disciplinary intent, the action is
not disciplinary (se&allagher, cited above). For Mr Bell's claim to succeecrifore, he
has to show that the Union’s withdrawal of his noation was done with the intention of
disciplining him. The evidence he offers is thawé#s part of a wider pattern of bullying and
harassment against him and that Mr Huston toldthaihthe withdrawal was “retribution” for
his activities at Conference. | find the evidefmea wider pattern of bullying (e.g. lack of
public recognition from Mr Hayes for organisingucesessful event, Mr Baldwin’s reduction
of an expenses claim, not being invited to a pyexsis social event) less than compelling.
As regards Mr Huston'’s alleged statement aboubrdton, the Union denies that he made it.
It would not have been unnatural, however, for MilBo suspect that the motive for the
withdrawal was to punish him, since it does appéat his interventions caused visible
annoyance to senior officials of the Union, and Nayes’s action followed swiftly after
those interventions. The Union’s contention, oa tither hand, is that Mr Hayes’s motive
was to protect the Union: Mr Bell’s views were ¢lgaat odds with the Union’s policies on
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CWU lIreland and recruitment in the Republic of dred, and the integrity and reputation of
the Union would be at risk if he were given a matfi within ICTU to push those views. This
seems not an unreasonable fear, since mixed masshget the Union’s views on these
issues would risk causing harm to its standing gdlyeand its relations with CWU in
particular. Although | accept that the withdravedilhis nomination subjected Mr Bell to
detriment (the significant part of which was, in mew, the loss of a good, though not
certain, prospect of becoming a member of ICTU'sedtive Council), the evidence
available is not such that | can conclude with oeable probability that its motivation was a
desire to discipline him. | find therefore thai&s not an intentional penalty imposed by the
Union for a deliberately disciplinary purpose.

53. Consequently, | refuse to make the declaratamht, that the withdrawal of Mr Bell’s
nomination was a disciplinary sanction imposedrageabh of Rule 14.

54. Complaint 3 Although this complaint mentions only Rule 4.fwhich entitles members
to stand for Union office), Mr Bell indicated anldet Union accepted, that it was in fact a
complaint about breach of Rule 14.3.1, which states

“All matters requiring consideration under this Ryl.e. Rule 14 “Discipline”]shall
be referred by the General Secretary to the NDi@tional Discipline Committee].
Such matters may be referred by either a membarBnanch”

By Complaint 3, then, Mr Bell is alleging that Mralkes breached Rule 14.3.1 by not
referring his letter of 9 August 2007 to the NDRough it was clearly contained disciplinary
complaints against Mr Hayes himself, Mr Baldwin akBt Huston over their roles in
withdrawing his ICTU nominatian It was clear from Mr Bell's correspondence witly m
Office (which cited Rule 14.3.1 and was copiedhe Union) that this was the substance of
the complaint, despite the somewhat confusing wagrdi

55. The Union accepted that Mr Bell’s letter was referred to the NDC. But it said that
the reason for this was that the letter was ndaat a complaint made under the Union’s
internal complaints procedure, but a grievanceefetiritten to support claims in the
Industrial Tribunals and/or the Fair Employmentblinal, which would not accept a claim
unless the claimant had first raised a grievanceviiting under the Statutory Grievance
Procedure for dispute resolution. It is true ttied letter beginsl am writing to raise a
formal grievance..."and “grievance” is used again in this letter andBdll's reminder letter,
whereas the Union’s published disciplinary procedas Mr Baldwin pointed out, speaks of
a disciplinary‘charge”. | accept that this could have misled the reaipas to the nature of
the letter, if it was intended as a disciplinaryngdaint. It is true also that the letter does not
say, in terms, what the Union argued a letter ohglaint under the procedure ought to say,
namely, “I charge member A with breaching Rule X(bgme act or omission)...”, though in
my view union members might make a disciplinary ptaimt in much less precise terms than
these and still rightly expect it to be admittedzabd under the procedure. The letter ends by
requesting‘proposals from the individuals concerned to congee me for robbing me of
my dignity...”, and | agree with the Union that this would be ofuplace in a letter that is
meant to invoke disciplinary procedures, which aeout penalising offenders, not
compensating complainants.

56. The letter is quite a complex one. Over bélit is devoted to setting out in detail Mr
Bell's account of the happenings at the Conferettoe,rest to articulating his grievances
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about these happenings and citing legislation, umides, documents and policies. The
grievances are described in a variety of ways eridnsnation on account of race and political
or religious belief, victimisation, creation of agdtile environment, bullying and harassment,
unjust discipline, detriment, human rights. Thenduage, certainly when the Fair
Employment and Treatment, Race Relations, and Bmpat Rights legislation is cited

alongside it, does appear more appropriate todhtegt of legal action in the Tribunals than
of internal union disciplinary procedures. It s®eto me that it would not be altogether
surprising if Mr Hayes read it in that way and teshit accordingly. The fact too that Mr

Huston, after discussions with Mr Bell about thstiaction to withdraw the nomination,

sought legal advice on what he should do, perhaggests that Mr Bell spoke to him in

terms of legal action, as opposed to union disogpli And of course Mr Bell did actually

make applications to the Industrial and Fair Empiemt Tribunals about his grievances.

57. On the other hand, Mr Bell's letter also makeguent references to the withdrawal of
his nomination as being “in breach of the rulestloé CWU", “contrary to the rules”,
“outwith the rules”, in blatant disregard of thdesl. It asks what steps Mr Hayes will take
to remedy the breach of rules. In one paragrapstst 11 rules of the Union which Mr Bell
believes to have been breached in connection WélConference and the withdrawal; and it
mentions Article 90A (Breach of Rules) of the 199H&ler. Since the breach of any of the
rules of the Union is listed in Rule 14.2 as a igigtary matter, it may seem that these
references should have alerted Mr Hayes to at thagpossibility that the letter was intended
(as well, perhaps, as presaging a Tribunal appicato trigger the Union’s disciplinary
proceedings against himself, Mr Baldwin and Mr téast Also, Mr Bell's request at the end
of the letter to Mr Hayes to ensure an independemstigation of his complaints suggests
that he had in mind an internal union processpireelaws of the NDC (A3(f)) provide for it
to initiate investigations. It might then be argubdt Mr Hayes should have either, on the
precautionary principle, just treated the letteaightaway as a disciplinary complaint and
referred it to the NDC, or else sought clarificativom Mr Bell before taking any further
action. Mr Hayes of course did neither, but simigit the letter, and the reminder that
followed, unanswered. Mr Bell said that that wagsiealent to acting as judge in his own
cause, since he was effectively dismissing a compégainst himself by not referring it to
the NDC.

58. Because of these contradictory, or at leastrany, elements in the letter of 9 August
2009, | have not found it easy to reach a viewoadst nature and purpose. In the end,
however, | am not satisfied that Mr Bell intendétbi be referred to the NDC and so initiate
disciplinary action under Rule 14, or that Mr Hayesild necessarily have been expected to
see it as such. The words “discipline” and “ditioiary” each appear once in the letter,
where they refer to the discipline that Mr Belliolad to have suffered, not any discipline he
was invoking against Mr Hayes, Mr Baldwin and Mrdtin. The NDC is not mentioned and
though Rule 14 is cited, this is only as one inlteeof 11 rules of the Union that Mr Bell
claimed were breached, not as a rule being invelgainst Mr Hayes. Mr Bell had another
chance to make clear to Mr Hayes that this was la R&NDC matter when he wrote his
reminder letter some five weeks later, but did dotso, though he did mention a further
possible grievance under employment rights legasiat In the 9 August letter, Mr Bell
raised complaints which he associated with breaochése statute law — e.g. discrimination
on grounds of race or religious/political belieThe reader of the letter would be very likely,
in my view, to take from this that Mr Bell was intiing or threatening to have these
complaints dealt with under the statute law in@wmirts or Tribunals. If he were intending to
have them dealt with by the Union’s disciplinarydgdahere would be little point in citing the
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statute law, which is not the business of uniowidigary bodies to administer. 1 find that,
despite some counter-indications as mentioned almovthe balance of probabilities Mr Bell
did not intend his letter of 9 August 2007 to iai&é the Union’s Rule 14 disciplinary
procedures and that it was reasonable for Mr Hayesnclude that he did not intend it to do
So.

59. I therefore find that Mr Hayes did not bre&ualile 14.3.1 by not referring the letter to the
NDC, and | refuse to make the declaration soughi: Bell's allegation that Mr Hayes
breached natural justice by acting as judge irots cause also fails as a consequence.

60. Mr Bell submitted for inclusion in the bundiee cases which he considered relevant to
his complaints. At the hearing he referred menty one of these, which concerned the
principle of natural justice mentioned just abofR®¢buck v NUM (Yorkshire Area) 1976
[Harvey Vol.6 10432]). One other (NALGO v Killor& Simm [1990 IRLR 464]) | have
referred to in dealing with Complaint 2, on theusf detriment. The remainder (Wise v
USDAW [1996 IRLR 609], Radford v NATSOPA [1972 IC#/82] and Santer v National
Graphical Association [1973 ICR 60]) | have examdinbut have found that they did not
offer me particular help in considering the compisibefore me.

Observation

Rule 10.1.3, on which Mr Bell’s first complaint whased, seems to me somewhat peculiar.
It is a rule that confers powers on the NEC, y& found in the introductory section of a rule
about Conferences. The preceding rule, 10.1.3, demyvn Annual Conference’s role as the
supreme authority in the Union, and the NEC'’s sdimate role in carrying out Conference’s
instructions. Then comes 10.1.3, which states dbgetin things (procedures for promoting
policy in the TUC and wider labour movement et® #re responsibility of the NEC. In the
context, this could quite well be understood asriding to mark these matters outnas for
Annual Conference, but for the NEC alone. Sineerthe is abouprocedures for promoting
policy — i.e. the practicalities of promotion, thmlicy itself having been decided by
Conference — it would seem not unreasonable tapréeit in that way. Under that
interpretation Mr Bell’s first complaint would ndie tenable. We have seen that two
different Standing Order Committees of the T&FS féoence have responded in opposite
ways to Mr Bell's claims based on Rule 10.1.3, anebuld suggest it would be advisable for
the Union to consider how it might clarify the neatt

Roy Gamble
Certification Officer for Northern Ireland

19



